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1. DAYANI J: (Dissening) This is an appeal arising from decision of 26™ July, 2011 in
proceedings WS 1192 of 2010 filed in the National Court Madang, decision, delivered
after a very lengthy trial.

2. The appellants appeal the part of the National Court’s decision that refused (o grant a
permanent injunction to restrain the Ramu Nico Management (MCC) Limited {*Ramu
Nieo’) frum allowing discharges into the sea through a deep sea tailings placement
system {*DSTP"),

3. All respondents opposes the appeal and also cross-appeal the Trial Judge’s findings in
relation to Declarations he ordered, that the appellants had established causes of action in
private and public nuisance and that the operation of the DSTP is contrary to National
(Goal Na. 4 of the Constitution.

4. All respondents also cross-appeal on questions of facts.
Crders sought in appeals

5. The Notice of Appeal filed by Twivey Lawvers on 277 July, 2011 contains 20 grounds
which seek the {ollowing orders;



that the appeal be allowed,
that the costs order was made that the partics bear their own costs;

that the respondents shall not allow mine tailings or waste to be discharged
into the sea through the XSTP or at all;

that the respondents to pay the appellants’ costs ol and incidental Lo the
appeal, including that of the National Court,

any other orders.

6. The Notice of Cross-Appeal filed on 5" September, 2011 by Posman Kua Aisi
Lawyers contains 18 grounds and which seek the following orders,

An order quashing the Declaratory Order made in the National Court that
the cross-respondents have established 2 cause of aclion in private
nuisance in respect of the operation of the DSTP;

An order quashing the Declaratory Order made in the National Court that
the cross-respondents have established a cause of action in public nuisance
in respect of the operation of the DSTP;

An order quashing the Declaratory Order made in the Nalionat Courl that
the operation of the DSTP will be contrary to National Goal Ne. 4
{Mational Resources and Environment) of the Constitution,

The cross-respondents to pay the cross-appellants’ costs of the appeal and
cross-appeal in the National Court;

Any other orders the Court considers appropriate.

7. In this appeal, the cross-appellants include the Independent Stale of Papua New
Guinea and Dr Wari lamo in bis capacity as the Director o Environment.

Gzrounds ef Appeal

8. Both the Notice of Appeal filed by the appellants and the Amended Notice of Cross-
Appeal filed by the cross-appellants outline several grounds which [ summarise below.

(i) The Appeal

in surnmary, the appellant’s grounds of appeal, are that the Trial Judge erred;

{1

That because he had already found there to be causes of action in private
and public nuisance, that the plaintiffs are entitled to an injunction;



(i)

(i)

{iv)

{v)

(v)

{(vii)

{ii)

(ix)

(x)

(xi)
(xii)

When he refused to order a pormanent injunction on the ground of
unreascnable delay;

When he found ihat there would be no objection to the DSTP when ihere
was clear communily opposition to the project;

When he held that the operation of the DSTP was not unlawful even when
there was already a finding in private and public nuisance:

When, having already found that there was 2 reasonzble probability of
harm to the environment that he should have granted the permanent
injunction;

When he cxpressed and emphasized on the aspect of costs occasioned by
the project when therc was no evidence before the Court;

When he held that there was an alternative method of tailings disposal:

When the Tnal Judge placed too much weight on the drastic economic
consequences to PNG if the DSTP did not proceed, especially when there
was no evidence before the Court of these drasiic economic consequences;

That a permanent injunction should have been gramted because the Trial
Judge had alteady found that National Goal No. 4 would be breached;

When, having already found that the appellants had acted in good faith,
then refused the injunction;

When the Trial Judge took into account irrglevant considerations;

That the respondents should have been erdered to pay the appellants’ costs
because 3 causcs of action had been proven.

(i)  The Cross-Appeal

9. All the respondents’ crass-appeal by amended Motice of Cross-Appeat filed on 127
September, 2011 by Posman Kua Aisi Lawyers, seeking the following orders;

(i)

i)

(iii)

An erder quashing the Declaratory Order made in the National Court that
the cross-respondents had established a cause of action in private and
public nuisance in respect ol the DSTP;

An order quashing the Declaratory Order made in the National Court that
the operalion of the DSTP will be contrary to National Goal No. 4
{National Resources and Environment) of the Conrstitution;

That the cross-respondents pay the cross-appellants” costs of the Appeal
and Cross-Appeal and costs occasioned in the National Court;



{iv)  Any olher orders the Court considers appropriate.
10. The cross-appellants’ grounds are summarised as follows;

(i The Trial Judge erred when he made a finding that the appellants had
established a cause of action in private nuisance when;

- no  such orders  have been  soupht by the  cross-
respondents/appellants {‘appellants’);

- that the appellants had not alleged that the DSTD was or had been
in operation;

- that the claim of private nuisance related to alleged future acts or
omissions and consequences;

- that the appellants have not suffered any losses or damages as a
consequence of the operation of the DSTP and that the essential
element of the cause of action in private nuisance is loss or damage
which was also not alleged or pleaded;

{ii} The Trial Judge did not have judsdiction to make a finding or make
findings in relation 1o ownership of customary land;

{iii)  The Trial Judge’s findings in relation to public nuisance when no such
orders had been sought by the appellants;

(vl The appellants” claim is related to alleged future acts or omissions,

{v) The appellants have not pleaded that there was an interference or loss or
damage sustained as a result of the DSTP s operation,;

(vi)  Thal the Trial Judge did not propetly consider findings in relation to
sertous environmental harm and erred when he made such findings;

{vtiy  That because the respondents had the approval to construct and operate the
DSTP under the Emvirerment Act 2008, that these activities were lawdul
and that therefare the Trial Judge’s findings in relation to private or public
nuisance cannot be made out because there is no cause of action;

(viii) That the Trial judge should not have made orders in relation 1o Nationa]
Goal Mo. 4 beeause those orders were not sought and also because
National Goal No. 4 is non-justiciable.

Common grounds in Nofice of Appeal and Cross-Appeal



11. Because similar grounds are raised in both the Notice of Appcal and Cross-Appeal,
that I will discuss together, the grounds pleaded in the Notice of Appeal and Cross-
Appeal under the various sub-headings raised by the respective parties.

12. The common grounds I see are;
{1} Customary ownership to land;
(i}  Environmental findings:
(iif}  Refusal of injunctions (the Trial Judge's findings in relation to private and
public nuisance will be discussed together with his findings on Quia Timet
Injunctions);

{i¥)  National Goal No. 4;

(v}  Statutory authority.

Discussion of the commaon grounds of appeal in the Notice of Appeal and Cross-
Appeal

(i} Customeary ownership to land

[3. The cross-appellants raisc these grounds at par. no. 3(d), (e} and (f) of the Notice of
Cross-Appeal.

14. The common submissions in relation to this ground is that the appellants had not yet
been declared as customary owners of the land and so therefore should not have come to
Court in the manner they did, as landowners (o the land in question.

15. In the Further Amended Writ of Sumimons filed on 11® February, 2011, the plaintiffs
(appeilants) plead at pars. 1(a) and {b) of the Statement of Claim that they are customary
tandowners on the Rai Coast and have customary land rights over land at Rai Coast and
the waters in Astrolabe Bay.

16, In the Defences filed by Posman Kua Aisi Lawyers on 15" October, 2011 and by
Stevens Lawyers on 14™ December, 2010, the defendants deny these assertions by the
plaintiffs pleading that these claims are disputed by the defendants “and other PEFSONS
WhG are nol parties io these proceedings’. The Defences plead that the resolytion of these
disputes falls exclusively within the jurisdiction of the Land Titles Commission,

17. The Defences plead further that the National Court did not have jurisdiction to
determine claims in relation to customary ownership becanse this is dependent very much
on the Land Titles Commission. The plaintiffs on the other hand have filed extensive
affidavit material demonstrating their interests in the land the subject of these
proceedings and their conncetions over that.



18. The Trial Judge considered these affidavits and their verbal evidence and made
findings in relation to the plaintiffs standing to be before the Court. He said under the
heading ‘Nature of the plainiff’s interesis and concern' at pg.27 of his published reasons
(pg. 2670 of Appeal Book} that he was satisfied that the plaintifTs and the people they
represent have a physical connection with the coastline of the Madang Province. He
acknowledges that there may be some who are not customary landowners, however, that
all the plaintiffs have a genuine interest in the operation of the DSTP system and have a
genuine concern as to the environmental effect of the DSTP operation. The plaintiffs
express their concerns in the afTidavils they filed where they depose, amongst othets, that
the tailings will contain chemicals or poisons that will affect fish stock and other marine
reseurces and that these tailings will be washed by sea currents towards their fishing
grounds and villages, deposing to this retying on their local knowledge of the currents.

19. The Trial Judge considers further the issue of standing at pg.63 of his published
reasons (pg. 9700 of Appesl Boak). His Honour noted the respondents’ contentions in
relation to the dispute over these portions of land and said this;

“Ido not think I am in danger of offending against it and I fail 1o see ity relevance
to the question of whether an injunction should be granted in the terms sought. T
have already found as a fact that the plaintiffs have a gemuine interest in the
subject matter of these proceedings. They are concerned that the taifings will
comteint chemicaly or poison, that this witl affect fish stock and other marine
resources, that the tailings will be washed hy sea currents towards their fishing
grounds and villages. They have o sufficient leoal interest_ They have standing to

be granted an injunciion.”
(rmy emphasis)

20 Although the respondents assert that the National Court did not have jurisdiction to
deal with this issue, I nole the Trial Judge’s acknowledgement of the fact that it is indeed
a well established principle of land law in Papua New Guinea that the National Court
does not have jurisdiction to determine disputes involving ownership of customary land.
That is an obvious legal fact. [lowever, to be able to file the National Court proceedings,
the appellants had to show that they had tegal standing. To do that, they had to file
authorities to show that they were authorised by villagers from their area to bring this
action to put a stop to the DSTP from progressing any further, In fact, the Trial Judge
notes that that is their main concern, that they want to stop the DSTP, They do not want
tailings dumped into their ocean.

21. This is not a case where the National Court needed to be satisfied that the plaintiffs
were in Tact the customary landowners. If this was a case where the plaintifts were out to
prove ownership to the land, then the Court would concern itself with the plaintiffs claim
to be the landowners. In this case, all the plaintiffs nesded to do was to put before the
Court authorilies showinp that the plaintiffs were properly authorised by people living
along the land that will be affected by the tailings to be dumped. That is sufficient in
itscif. {Sce Tigam Malewo & anor v, Keith Faulkner & ors [2009] PGSC3 SC960) The
issue of ownership to that land was not before the National Court for its determination.




22. T will dismiss the respondenis’ grounds of appeal in relation to that,

(iiy  Environmental findings

13, This ground of appeal is deatt with together with the Trial Judge®s refusal to grant a
permaneni injunction.

24. For the appellants, these are pleaded at ground 3(i}, (), (k), (1, (m), {n), {0}, {p).
25. For the respondenis, this is pleaded at ground 3(a), (n), (s), (t).

26, The appellants submit that because the I'rial Judpe had found that there was a real
potential of environmental disasier, that he should have granted the permanent injunction.
The respondents on the other hand submit that the Trial Judge was incorreet or erred
when he found that there was a high likelihood that the DSTP would cause serious
environmental harm and he did that without giving proper and adequate consideration to
experts evidence called, namely the evidence of Dr. Traccy Shimmicld, lan Hargreaves,
Dr Philip Towler, Stewart Jones and John Trudinger.

27. The respondents submit that the Trizl Judge erred when he found that the tailings
would very likely be toxic or that there would be serious and adverse effects on the
benthos at Basamuk Canyon or clsewhere in Basamuk Canyon or Astrolabe Bay when
thete was no defailed or sufficient evidence as 1o the nature and efTect of the Benthos in
Basamuk.

28. The respondents submit also that there was no evidence before the Trial Judge that
seripus environmental damage had occurred and this was hecause the DSTP had not
commenced. This evidence is related direcily also to the Trial Judge’s findings on private
and public nuisance which 1 will discuss later below.

28, As te environmental damage, the Trial Judge simmarises the plaintiffs or appellanms’
concemns that the DSTP will have a serious and adversc effect on the marine
environment, on their land, environment, livelihood and the quality of life (pg.11 of Trial
Tudge’s decision and pg 9654 of Appeal Book, volume 21).

3. The Trial Judge noted, afier consideration of all the svidence that M was indeed
difficult to predict with certainty what the environmental cffect of the DSTP will be and
this was balanced againsi the appellants’ conecerns that the consequences of the DSTP are
seriously adverse and will cause damage to the environment.

31. However, the defendants or respondents say that a significant amount of study has
been conducted and expert evidence presented to show that this will not be the case.

32. Having pointed out these two extremes, the Trial Judge then proceeded to make his
findings relying on the cvidence before him. His findings ov a summary of his factual
findings is found at part 5 of his reasons al pgs. 41, 42 and 9685 of the Appeal Book, vol.
21. Ttreads;



“I. Nature of plaintifi’ interests and concerns: The plainiiffs and the people they
represent ave concerned that the tatlings will contain chemicals or poisons, that this will
affect fish stacks amd other marine resources and that the tailings will be washed by sea
currents towards their fishing grounds and villages. They are not motivated by a desive
fo stop the project. They jusi want to stop the DSTP,

2. Stanstory approvals: The approval that currently authorises operation of the DSTP is
the environment permil, originally gramted in 2000 and most recently amended by the
Director of Environment on 10 August 2009, The permit is subject to 32 conditions. The
plaintiffy and the people they represent are concerned that the tailings will contain
chemicgls or poisans, that this will affect fish stocks and other marine resources. and that
the tailings will be washed by seq currents towards their fishing srounds and villages,
one of which is that the OEMP be approved by the Director. At the time of tricd, it had
not heent approved.

3. Environmental effect of operation of the DSTP: It is likely to be serious and adverse,
in that.

{u There will be a smothering of benthic orgurdsms over a wide area {at least
130 square fon} and this will inevitubly alter the ecology of Asirolabe Bay,
which is a hotspot of biodiversity,

(b} It is very likely that the failings will be roxic to marine organisms. The
sea-walers in the Madang arca are homeé to some of the most diverse coral
reef communitics in the world, and depositing 14,000 tonnes of tailings
per day into a part of Astrolabe Bay will have an adverse impact on the
ecology of the Bay.

fc) There is g real darger (hat the jailings will not behave as predicied by the
defendamnts but instead will be subject to significant submarine camyon
apwelling as well as wind-driven upwelling arvd be subject 1o plime-
shearing, and that substantial quemitities of taifinus liguar will eper ihe
upper 100 metres of the water column fehe mixing zone) and from there
they will be trerwparted by stroner currents shoreward ond in the direction
of Madansr town and the north coast area of Madang Province. "

{my emphasis})

33. The potential environmental harm as submitted by the respondents, are three fold,
being;

- the cffect on the benthos;
- toxicity
- the behaviour of the tailings.

34. The issue before me is whether the Trial Judge properly considered all the evidence
that was before him because the respondents submit that he did not.
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35. His Homour deals with the environmental effect of the operation of the DSTP system
at pgs. 35 to 41 ol his reasons (pgs.967 to 9684 Appeal Book, vol.21). T discuss these
Findings undet the 3 sub-headings stated above.

36. The effect on the benthos; His Honour said after consideration and hearing of all the
evidence, more particularly from the experts on environmental damage, that;

"It is very difficult to predict with certainty what the environmental effect of the
DSTP will be. Both sides of the case agree on that hut disagree as o the nature aof
the fikely environmental effect.” (pg.35 of Trial Judge’s reasons; pg.9678 of
Appeal Book, vol.21)

37. The respondents submit that the Trial Judge erred when he found that smothering of
the benthic organisms at a depth of 1,100 metres would have serious and adverse effect
on other parts of the ecology of Basamuk and consequently Basamuk Bay and Astrolabe
Bay. The respondents submit that the evidence is that the smothering of henthic
orgamsms on the sea floor at 1,100 metres wil] not have any effect upon the water
column at 50 to 150 metres, which is the zone of human aclivity.

38. In my view, the Trial Judge did meticulously compare the scientific evidence of
witnesses brought by both the appellants and the respondents. Hlaving considered all theix
evidence, the Trial Judge preferred the opinions and qualifications of the appellants’
experts. For example, at pg. 9682, the Trial Judge said;

"The evidence of Messrs Hargreaves, Jones and Trudinger wos useful imd each
af them gave generally impressive testimony. Bt none of them is sufficienty
qualified and experienced to effectively challenye the evidence of an experi
wilness on eco-toxicalogieal isspes. Dr Towler. g geockemist, fits into the same
category, as does Dr Wang, a chemist-metullurgist,

T accept the evidence of Dr Reicheldt-Brushett and find as o fact thet it is very
likely that the tailings will be toxic.

{my emphasis)

39. Again, at pg.3% of the Trial Judge's reasons (p2.9682 of the Appeal Book) on the
evidence of Dr Luick, the plaintiffs oceanographer:;

“The plaintiffs have proven that these concerns ave well founded T base this
Sfinding principally on the expert evidence of Dr Luick and Dr Brunskill, Dr
Luick, an experienced and highly gualified professional was the only
oceanagrapher fo give evidence ar the trigl ™

{my emphasis)

40. This finding is supported and re-amplified et pg40 of the Trial Judge’s reasons (py.
9683 of the Appeal Book} where he states that whilst the plaintiffs witnesses were
experts, the defendants’ witnesses were generalists;
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“Mr Scervi made detailed and helpful submissions that drew together the
purported flaws in the buses of the opinions of Dr Luick and Dr Brunskill
exposed, it is argued by the evidence of Mr Hargreaves, Mr Trudinger und My
Jones. | huve carefully examined their evidence, which cannot be dismissed as
ill-considered, outlandish or ignovant, but it is evidence of scientists who are
generalists, nof specialisis. They are not as expert in the fleldy of oceunography
and sedimemtation and marine geochemisiry as Dr Luick and Dy Brunskill are
(my emphasis)

41. Although the respondents submit that it was not possible to discern from the Trial
ludge’s reasons, how he comes to the view that this effect on the benthos would
constitute a private nuisance and public nuisance and that there is no evidence that the
smothering of some benthos organisms at a deht of 1100 metres would have .. serious
and adverse effects on other parts of the ecology of Basamuk Canyor and consequently
Basamuk Bay and Astrofabe Bay”, my view as stated above is that the Trial Judge
considered the evidence as he saw and heard il. 1le was pot mistaken or misled nor did
he misinterpret or miscaloulate the evidence on benthos. As he said and as | pointed out
above, the evidence from all the experts is that they are all unable to predict with
certainly what the environmental effect of the DSTP will be, but that the Trial Judge
found the evidence of the plaintiffs expert witnesses, to be more reliable.

42. Toxicify; The respondents submit that the Trial Judge was wrong or erred when he
found that the tailings will be toxic to marine oreanisms. They subrait that there was a lot
of evidence at trial that demonstrated that steps will be taken to ensure that the tailings
will not_be toxic to marine life, outside the mixing zone. (my emphasis)

43, The respondents submit that the Trial Judge when analysing the issue of toxicity, did
not recognise that there is no evidence to suggest that the toxicity or the environmental
effect of the diluted tailings, cven if any, will be outside the mixing zone or in other
words, appear to be in breach of the conditions of the statutory approval.

44. The respondents submit that although the learned Trial Judpe referred to the cvidence
of experts, that there was no proper logical reasoning that led to his findings because his
reasons in relation fo that are only a page long.

45, | note that Dr Shimmield deposed in her affidavit that further studies should be done
because the studies before the Trial Court are not conclusive evidence of whether there
will be environmental damage or not. In fact, it the part below which is my discussion
en the behaviour of the tailings, the respondents submit that their experts reports suggest
otherwise (par. 2.18 of first respondent’s submissions dated 5™ October, 201 1),

46. The responderis submit also that if something doss go wrong contrary to technical
evidence and the tailings do pot hehave as predicted by the scientific studies or are toxic,
that there are plans i place to prevent any material environmental harm or any nuisance.
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They rely on the evidence of Dr James Wang sworn and filed on 19" September, 2011
which was tendered to the Supreme Court as fresh evidence, consenied 1o by the
appellants. The affidavit of Dr Wang demonstrates that the first respondent relies on a
stale of the art emergency response facility and programme for the DSTP which is
capable of automalicaily shutting down the whole system in an emergency to avoid
significant debilitating impact to the environment.

47. What is obvious to me is that a large amount of tailings including acid used in the
EXIraction process, the neutralisation agents and the seed water used 1© make the tailings
liquid will be discharged into the sea. Putting aside the scientific technicalities, the end
result will be that the tailing solids will sink and according to the respondents’ experts, all
the tailings will separate and stay on the sea floor. In totality, this evidence ] find, is all se
unpredictable and uncertain, The respondents themselves do not know what (he result of
this dumping will be. That is why they have prepared themselves for the unexpected.
And in the event an environmental disaster does oceur, what then of the flora and fauna
in the sea in its richness and bio-diversity, what will become of them? What about the
coastlines; what about the clear, clean seawater. Nobedy knows. Only the future will tell,
a fate that is both foreboding and prim.

48. The Trial Judge has considered all these and his conclusions, in my view, are the
correct conclusions, based on the uncertainty of the avidence.

49. The behuviawr of the tailings; The currents in the sea will obviously move the
tailings. Despite what [ have seen and heard from the respondents, my view is that the
fate of the tailings is cssentially unknown because the behaviour of the currents will
determine their final resting placc. That alone is very unpredictable despite what the
respondents experts say

50. I have also heard that the respondents do not know what is in the sca in terms of sea
life and the species of sea life and organisms contained in Astrolabe Bay from 150 to
1,100 metres. The common knowledge is that it is an area high in marine bio-diversity
and a site of many as yet undiscovered species. And with this knowledge, a decision has
been made io dump acid and unclean foreign substances inlo a huge area of the ocean
floor. My concerm, 28 is the concern of the landownets and those who dwell in that arca,
and who live off that land and sea, is of the effect of this dumping.

1. The experts reports are all so uncertain. Dr Greg Brunskill in his affidavil sworn on
26™ September, 2010 and filed on 27 September, 2010, (Tab 85, vol. ® confirms this
uncertainty where he deposes, amongst others, that;

(t) That it seems unlikely that the Ramu Nickel Mine Refinery Tailings will
function as described in the Envirenmental Plan {par.7}.

(1) That it is more likely that the tailings will accumulate in the nesr shore
canyons and inter canyon platforms and be transported as a turpid mass
with high concentration of iren, sulphate, magoesium and enhanced metal



(iii)

(i)

(v)

(vi)

, {vity

{viii)

{ix)

‘ (%}
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coucentration of Nickel, and 3 pther wmetals, toward Madang in the west,
flowing wilh the curreni (par.7).

These refinery wastes, cither in solid form or liquid. and either het or cold,
will later leave the canyon and move to deep water, depending on the
current (pars.7 and 8).

Many consultants have prepared reports on their experiences in DSTP
operations and some of these DSTP experiences have resulted in human
and envivonmentat damage/nuisance, particularly at Lihir, Misima, and in
other couniries. (par.10).

Environmental damage at these other sites have been published in science
journals which Dr Brunskill has referred to, 1o then make this critique or
conciusions. The Ramu Nico mining consultants reperts more specifically
demonstrate that the mines operations will cause environmental harm by
the use of these tacties, e.g blasting of coral for an undersea pathway for
the pipeline; the discharge of construction and refinery plant wasts
materials into Astrolabe Bay; the smothering or burying of marine
ecosystems in the Basamuk Canyon and Vitiaz Strait; a reduction in mid
and deep water fish abundance and diversity; ail other mine wasts,
{par.11}.

Similar and severe environmental harm has been published for the Lihir
and Misima DSTP mine operations (par.11).

Reperis prepared by Carde Aci) (2007 _and Dames & Moore (1999)
suggest a need for caution and additional better information, in order 1o
avoid potential environmental damage (par.11). {(my emphasis)

That studies suggest that these mine waste niled on the sea floor affects
life in that region even some 12 years after mine closure (par. 13).

The Report of the Scottish Association of Marine Science (*SAMS”)
describes the environmental impact of deep sca railings placement refinery
wastes on the sea floor at 500m to 2000m at Lihic and Misima islands.
The SAMS Report should be adopted by the PNG Governtnent as
Eovironmental Cruidelines for DSTP (par.2i) (my emphasis)

The SAMS Report found, amongst others, 1hat;

- At Lihir, the descending DSTP liquid mud was carried away by
currents. These particles had high concentration of heavy metals
derived by ming waste plume. This will maost likely happen to the
Basamuk Bay DSTP operaticns {par.22{e)).

- The SAMS Report critizes Ramu Nico’s consultancy studies
because of Ramu Nico’s use of inappropriate methods and
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equipment. And this_is because those studies were written by
mining geologists. Preparation of these reports will reguire

advanced oceanographic ships, experienced technical and scientific
crew and specialized sampling equipment to perform adequate
studies par.22{e)(f) {my emphasis).

- The present data is nol adequate to make statements about
upwelling in the Basamuk ¢anyon.

(xi)  That Dr Brunskill’s interpretation of the SAMS Guidelines/Report suggest
ihat PNG does not have the regulatory, monitoring, scientific expertise or
cceancgraphic ship capability to monitor DSTP materials in Basamuk
Canyon, Astrolabe Bay and Vitiaz Strait {par.22(b)).

32. It is amidst all these uncertainty, that the Trial Judge ruled as he did. And De
Brunskill’s report is just one of the many reports that Ms Twivey for the appellants
tendered into evidence to show the need for the government to reflect on its actions and
to review the decision already made for commencement of the DSTP.

53. As with many rural dwelling Papua New Guineans, the sea and the land is their
garden or shopping mall, if [ can put it that way. And that is common knowledge
amongst all Papua New Guineans, both educated and uneducated. 1t is from the sea and
the land that these villagersipeople 1ety on for their survival and existence. The miner, in
this case, Ramu Nico, wants to profil from the mining activitics presently ongoing.
Should any government of the day ailow this to happen when the resulting consequences
are unknown or as In this case, deep sea mirming is a banned activity, e.g as submitied by
the appeltants at par.156 of Twivey Lawyers® written submissions filed in the National
Court, that deep sca lailings disposal is banned in Canada, United States and China and is
never 1o be used because that tailings disposal method is the complete contrary of worlds
best practice.

34. Amidst these certainties and uncertainties, the plaintiffs® lawver raised very pertinent
submissions which in my view, placed on the Trial Judge & very heavy respousibility,
which was to make a decision which weuld, if the injunction wete refused, meam that the
local people would continue to languish in uncertainty, although benefiting under the
develppmens ' programmes oftered by Ramu Nice. Or if granted, as the Trial Judge
himself said, “The multiplier effect on the provincial and national econgmy of
commencemen of o project of this magnitude, would be delayed Investor confidence in
PNG would be impaired " (paged| of Trial Judge's reasons; pp.9684 of the Appeal
Book). That is a statement that can be made by anybody, let alone a Judge, without the
need for evidence and in my view, were made based on the present economical and
political climate of this country, which is common knowledge and also based on the
gencra] understanding that if this project is not given the go zhead, the country stands to
loose revenue. T discuss this further under the title ‘refusal of infunceions’, focusing on
the governments contractual commitiment to waive and relax Ramu Mico’s legislative and
contractual obligations to pay tax.
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33. My view is that there is substantial evidence of likely environmental harm which
would be caused by the dumping of tailings by Ramu Nico. There are in fact extreme
gaps in the scientific knowledge. Also, studies have not been done 1o collate data so
thercfore there is no proper identification of risks or anal ysis. Further, the
approval/permit allowing the dumping was given on the basis that no environmental harm
other than smothering would occur which is and was impossible to conclude.

56. I find the Trial Judge did not etr,

(i) Refusal 6f injunctions (including private and public nuisance);

57. In grounds 3(a} to (d) of its Notice of Appeal, the appellants submit or plead that the
Trial Judge erred in that;

{a)  Having found the appellants had established ¢auses of action in private
and public nuisance, ought to have found the appellants had a prima facie
entitlernent to an injunction.

{b)  Should only have refused an injunction if special circumstances existed to
displace the alleged prima facie entitlement.

{c) Should have found a prima facie entitlement and no special circumstances
existed.

{(d)  Erred in [inding no entitlement to relief,
58. The law in relation to the grant of permancnt injunctions is summarised in the text

Spry. Equitable Romedies. Injunctions and Specific Performance, Seventh Edition
(1980} At pe.392, Spry (supra) states;

“in all cases, it s a matter of diseretion whether an infunction will or will nof
be granted; but the manner of exercise of that discretion depenes on the
precise vature of the particular rights that it is sought to protect and on all
ofher material circumsianees.”

{my emphasis)

59. Spry (supra) quotes further at pg.393 from the case Pride of Derby and Derbvshire

Angling Association {.td v. British Celanese Ltd [1953] ch.149 at 189, which states;

“An infunction may nonetheless, be refused. as a matier of discretion, should
it appear to be uhjust or “highly unreasonable ' to grant i, by refevence to
established equitable considerations such as laches, hovdship, acquiescence,
the absence of clean honds or such other matiers. Further, siatutory rights
must be taken into account by the Court,”

(my emphasis)
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60. The claim in the National Court by the appeliants was effectively, for a guia timei
infunction. This is an injunction seeking to restrain future conduet in respect of which
different considerations apply.

01. Murphy, the Law of Nuisance, par.£.20 states;

"As in the case of mandatory infunctions, the Courts grant guia timel
injuntctions very sparingly. That this should be the case is understandable
when one bears in mind that such orders are granted before a complete
cause of action has vested (that is, before any actual harm has actually been
peeasioned). I ling with this, it is generally accepred that harm must be
imminent before the Court will grant a quia timet injunction. Thus, in one
case in which the claimants were fearful of encrooching roots, the Court af
Appeal was unprepared fo gram an infunciion since the damage that was
Jeared was insufficiently imminent. " [Lemos v. Kennedy Leigh Develapment
Co, Ltd (1961) 175 EG 113].

62. Apain, at pgs.379 and 380 of Spry (supra}, the author states;

“[A]s has been scen, the degree of probability that the material injury will
accur must be weighed together with its gravity and likely consequences, as
well as with any other matiers that may affect the balance of hardship or
Justice between the parties; and the observation of Russell LT [in Hooper v
Rogers [1975] Ch 43 at page 49] showld he nated, thot the use of the word
“tmmtinest " in this context merely indicates “that the injuncrion must pol be
granted prematurely. ™

63. A quia timet injunction was considered by the National Court in Pastor Johnson
Pyawa y. CR Andake Nunwa (2010) N4143. That was a representative action and
concerned an ex parte application for orders 1o restrain the defendants and their
respective tribesmen from entering the Simakin tribe’s customary land and provoking,
threatening, intimidatin g or declaring war on the plaintiffs’ tribe. Makail .J guoted
extensively from F H Lawson, Remedies of English Law, Butterworths, Second Cdition,
{193, held and concluded,

"11. From these discussions, | summarise the principles of quia timet
infunctions as follows;
1. There must be proof of imminent danger to the plaintiffs ' rights.

2. TFhere must be proof of prospeciive damage which is substantial or
irreparable.

R LY

The violation of the plaintiffs ' rights is inevitable "
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64. At pg.64 of his reasons (vol.21, pa.9707), the Trial Judge cited Pyawa’'s case, and
dealt with the probability of havm and the nature and extent of it. After considering these
submissions, the Trial Judge concluded (at pg.65, vol.2 1, pg.9708);

“However, it is alse relevant that all the defendants appear to be marking
genuine efforts to put in pluce effective monitoring profocols to ensure that
any problems with the opevasion of the DSTP will be quickly remedied The
engogenent of SAMS, though criticived as ‘preen wash' by Dr Luick, is a
positive step towards prevention and mitigatian of excessive harm. If the
envirenmental harm of the fype reasonably apprehended by the plaintiffs does
actually occur the plaintiff will be able to commence fresh proveedings at
short notice and seck the type of relief sought in these proceedings.”

65. The first respondent submits that it is ciear from the above passage that the granting
of a quia timet injunction would be premature, They submit this relying on the evidence
before the Trial fudge that there was no proof of imminem danger 1o the appellant’s
rights; that there was no proof of prospective damage which is substantial and
irreparable; and that violation of the appellant’s rights is not inevitable.

66. I agree with that, that at this point in time, there is no danger because Ramu Nico has
not commenced the dumping of tailings. But when it does, it does 50 amidst this
environment of uncertainty. Ramu Nigg’s position is that the dumping of the tailings into
the ccean must be aliowed to happen, notwithstanding the air of" uncertality about the
effects of the dumping, notwithstanding that this fs a practice that is banned in other
developed countries, notwithstanding that this country stands o Yoose a great dea) in the
destruction of its ocean and its contents and its people’s way of life, in the event there iz a
disaster. Of course, Ramu Nico has presented evidence of the steps it wiil lake 1o prevent
a cafastrophe, but implementation of these steps s also a novelty to Ramn Nico. It has
never had to prevent an envirenmental disaster of immense proportions. What is the
guarantee the system will work, a question | am sure thai troubles Ramu Nico’s
management also. Should this government of the day take such = high risk and sheuld a
responsible Court allow this to happen? Of course not, The Trial Judge considered and
addressed all these, though not in the terins expressed above, and made findings in
relation to the effect on benthos, taxicity of tailings and the behmviour of the tailings.

67. History has shown that scientific opinions have been negatived bv other scientific
opinions and theories at the expense of athers, In this case, it will be ai the expense of
the plaintiffs and viilagers residing along the affected coastline. The Trial J udge, in my
view, did consider those scientific studics and evidences. (pgs. 9678 to 9684 of the
Appeal Book and pgs.36 to 41 of the Trial Judge’s reasons),

68. 1 am not satisfied that the Trial Judge acted upon a wrong principle or that he allowed
irrelevaitt OF extranecus matters to guide him or that be did not take into account material
considerations, amongst others (see Rundle v. Motor Vehicles [psurance (PNG) Trust
[1988-89] PNGLR 20; Lewis v, The State [ 19807 PNGLR 219) for me to then make a
finding substituting the Trial Judge’s findings.
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69. And the Trial Judge was influcnced by these factors when he ruled on public and
private nujsance,

70. The elements of public and private nuisance are as stated by the Trial Judge at pg.43
of his reasons (pg.9686 of the Appeal Book), He referred to Haisburys Taws of England
4% Bdition Volume 34 Butterworths 1997 and The laws of Torls John G Flemming Law
Book Company 1977 which states that the elemenis of privale nuisance are;

. the defendants conduct will interfere with the use and enjoyment of the
plaintiff”s land; and

» the conduct of the defendant is uplawful, unwarranted or unreasonable.
71. These texts also state that the elements of public nuisance ars;

. the conduet of the defendant causes inconvenience, damage or harm io the
general public; and

. the plaintiff is a member of a class of persons who incur some particular or
special loss aver and above the ordinary inconvenience and annoyvance
suffered by the geperal public; und

. the cenduct of the defendamt is unlawful, unwarranted or unreasonable,
72. In relation to private nutsance, His Honour considered two issues:

{y  Will the operation of the DSTP interfere with the plaintiff's use and
enjoyment of their land?

(i) Wil the operation of the DSTP be unlawful, unwarranted or
urrgasonable?

73, In relation to issue no. (i), the Trial Judge found the clement of private nuisance to
have been proven because he was satisfied on the findings of fact which | vefer to above,
ihat the operation of the DSTP will interfere with the plaintiff's use and enjoyment of
customary land inciuding the sea. I agree with that.

74. In relation te issue no. (ii), the defendants/respondents argue that the operation of the
DSTP is iawful by virtue of the permit granied to Ramu Nico; basicaily, that a permitted
activity is lawful and not subject to challenge in a Court. The respondenis further submit
that 5.129(4) of the Errvirgmment Act, the provision in contention, does not apply because
the DSTP has not yet commenced operation. Bwt thal according to s.43) of the
Environment Act, the appellants cannot succeed because the activities to be undertaken
by Ramu Nice, have been authorised to commence under an Environment Permit.

75. 85.44(3) and 129(4) of the Environment def read;
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‘A4, OBLIGATION TO HAVE A PERMIT AND RIGHTS OF PERMIT
HOLDERS

(3} an environmental permit confers on the holder the right 1o carry
otif the aciivities specified in the permit in accordance with the
conditions imposed under the permit,

“129. DAMAGES AND RECOVERY OF COSTS ON
COMMENCEMENT

(4) Nothing in this act shall affect the right which a person
may have ai law to restrain, or obtain damages in respeet of
ervironmental fiarm, "

76. His Honour found that;

(i} Serious environmental harm will be caused to Astrolabe Bay and other
parts of the sca waters of Madang.

(i} That the plaintiffs/appellants, being coastal peaple, depend on the sea for
maintenance of their livelihood and way of life,

{iity  That the operation of the DSTP will be unlawful, unwarranted and
unreasonable for the reasons raised above.

77. 1 agree wholeheartedly with the Trial Judge that the Defence of statutory
authorisation does apply here. However, with these findings of public and private
nuisance, should the Trial Judge have refused the injunctions?

78. My view is that having meticulously covered all the issues teading up to nuisance,
that when the Trial Judge found there to be a claim to be in private and public nuisance,
that he erred when he refused the interim injunctive orders. Being a discretionary power,
the injunctions, both quia timet and permanent, should have been granted. [ say this based
on the principles of quia timet injunctions and permanent injunctions.

79. In refation to permanent injunctions, the Trial Judge said this at pg.66 of his published
reasons (pg.9709 of the Appeal Book);

"4 CONCLUSION RE PERMANENT INJUNCTION

Of the seven factors identified, three (standing, likelihood and extent of
environmerntal harm, National Godl No.4} favowr o permanent
infunction. Three do not (delay by plaintifis, lawfulness of DSTP,
econmmnic consequences). One (good fuith of parties} is equally
balanced. Ihave decided that the substantial factors favouring an
infunction are eutweighed by the opposing factors. This is a borderline
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case. The plaintiffs have marshalled a compelling body of scientific

evidence that the Direcior of Environment has approved operation of a
very risky activity that could have catastroplic conseguences for the
pluintiffs and the coasted peaple of Madang Province. But Fam satisfied
that he hos made that decision in good faith. If ar injunction were to be
granied ar this late stage the economic consequences would be MCC
and for the peaple of Madang Province will be very domaging Needless
to sqy, if these proceedings had been commenced much earlier, the
result may well hove been differemt. My conclusion therefore is that the
application for an infunction is refused

{my emphasis)

80. The Trial Judge refused the injunctions on 3 grounds. These are, firstly, the delay by
the plaintiffs, secondly, the lawfulness of DSTP and thirdly, the economic consequences.
I address these below.

81. (1) Delay, the plaintiffs submitted at trial that they had done everything they could to
be heard on the tailings issue but the governmen and Ramu Nico had ignored them for
years. The plaintiffs coming to Court was a last resort. This evidence is contained at
pg.2636 to 9657 of the Appeal Book which is a table showing affidavits filed by the
plaintiffs, e g Louis Mcdaing’s affidavit, (Tab 57 of the Appeal Book) deposes that since
1999, he has been writing letters to the Government about these issues but had not
received a response. He annexed copies of 11 of his letters to that affidavit. He first
came to know about the DSTP in 2008 but did not initiate proceedings until 2010,
because he had already commenced proceedings in 2005 regarding the customary land
issues. It was later in 2010 when a Mr Eddie Tarsie withdrew his case against Ramu
Nico that Mr Medaing commenced these proceedings.

82. 1 find that is not intentional delay but delay caused by the lack of a response or
interest to his plight and that of other villagers. This lack of interest by the then
Lovermment of the day including the Department of Environment and Conservation
demonstrates to me that the Government and its servants and agenis, suppesedly there to
represent the local people and their intcrests, should have balanced these against the
investors interests, then, eventually, to make a fair decision. Howcever, in this case, the
decision in favour of Ramu Nico is a reflection of the then Government’s prelerence to
generate revenue and income, as it claims, for this country but, based on the evidence, at
the expense of its peoples land and environs.

33. 1 find delay was sufficiently explained by the plaintiffs.

84, (11} Loawfulress of the DSTY; After the Trial Judpe found that the plaintiffs had
eslablished causes of action in public and private nutsance, the next step would have been
to find that the DSTP was an unlawful activity. His Honour found that to be so because
he reasened that an aggrieved persom can stilt bring a claim for damages. He reasoned
after consideration of the respondents submissions in relation to statutory approvals and
the law of nuisance including ss.44(3) and 129(4) of the Environment Act, that;




“...First the Ervironment Act does not extinguish the right of a person
aggrieved by actual or apprehended environmental harm to bring a common
lew activn aimed at preventing contintiance of harm. There is no provision af
the Act that expressly extinguishes common law or underlving law rights of
actior. And on its proper construciion I detect nothing i the scheme of the
Act that impliedly excludes common law actions. Secondly, under the law of
nuisance il is not necessarily a defence for g defendant to say ‘I have o permit
to do this, the law allows me to conduct this activity’. The law of nidsance
says that siatutory authoris@ion fo conduct an activity that gives rise to a
nuisance will provide the defendant with a defence only if the nuisance is the
inevitable consequence af conducting that activity, Lord Dunedin siated the
principle in Manchesier Corporation v. Farnsworth f1930] AC 171, at 183:

When Parliament has guthorised o certain thing to be madez or done in a
certoin place, there can be no actien for nusance caused by the making
or deirg of that thing if the nuisance is for the inevitable result of the
making or doing so mnhorised,

That principle was cited with approval by the House of Lords in ihe leading
case Aflen v, Gulf OH Refining [1981] Act 1001 and theri is no reasen fo
conclude (and no argument fo this effect was put before the Court) that it is
unsuitable to the current circumstances of PNG. It is properly regarded as
part of the underiying law,

The question thercfore becomes: is the mesance that the plaintiffs are
concerned abowl, the tnevitable consequence of the activity, ie operation of
the DSTP, as approved? Put another way: are the hpes of environmental
harm or the bypes of interference in the use and enfoyment of theiy land and
seawetters the inevitable consequence of operation of the DSTP, as it hax been
approved? The answer is no. Operation of the DSTP will cause three types of
HUisance,

{1y smothering of the benthos:

(2} toxicity to marine organisms in Astrolabe Bay, with a resultant adverse
impact on the ecology of the Bay; and

(3)  movement of tailings, caused by upwelling, outside the mixing zone, on
to the shore iamd along the coast fo Madang town and perhaps beyond
Only the fivst type — 1o the extent that the benthay iy smothered in the
138 square b tailings identified in the 1999 environmental plan — can
be regarded as the inevitable consequence of operation of the DSTP,
The smothering of benthoy autside the anticipated tailings footprivis and
the toxic effect of the iaifings and the movememt of the iaifings ouiside
the mixing zone are not the nevitable conseguence of operation of the
DSTP, as it has been approved. The environment permit was gramted on
the prexumption, arising by virtue of condition No. I, that the only



22

environmental harm caused by operation of the DSTP will be what was
set out fn the 1999 environmental plun, ie smothering of the benthos
within the tailings fooiprini. That means the other hpes of
environmental harm have not been authorised and cannot be regarded
as the inevitable consequence of the approved goetivity. The defence of
staitory authorisation does not apply. The second element of private
nuisance is established

... " (pgs. 45 and 46 of Trial Judges reasons; pg.9688 and 9689 of Appeal Book),
85. The Trial Judge’s findings were made after consideration of 55.44(3) and 12%4) of

the Ervironmen: Act, findings that agres with and which I will discuss further under the
topic ‘Statutary Approvais .

86. (1) Applicgms financial ability: it is not disputed that they are villagers. The land
and the sea are their only means of earning an income, which resources will be destroyed
if not protected.

87. The Trial Judge also considered the overall interests of justice and bona fides. The
respondents submissions are that Ramu Nico the miner, claims that it witl loose
thousands of Kina if the DSTP is not commenced. In relation to environmental harm, the
Mining Development Contract Amendment Agreement Ramu Nickel Project (ihe
‘Agreement’} of 10™ August, 2006, stales at clause F of its Recitals section, Clausc E(b),
that;
“The State wishes ta ensure that the development of any commercial mineral
deposits and associated processing facilities will secure the maximum henefi
for, and adeguately contribute to the advancement and the social and
economic welfare of the peuple of Papua New Guinea inctuding the people in
the Vicinity of the Joint Veniures' operations, in o manrer consisterd with
their needs and the protection of the ervironment.”

{my emphasis)

88. That clause provides for a commitment by the Siate to ensure the protection of the
environment, amongst others, for the people of Papua New Guinea. Based on expert
evidence in the Trial Court, [ agrec with the appellants that it is in everybodys interests
that the company ccase ail mining activity until atter proper studies have been concluded
on the effects of the dumping of tailings. 1 say this because the evidence is that the only
Environmental Impact Assessment thal has been done was completed by NSR, paid for
by Highlands Pacific in 1999 for lodgement as the Environmental plan for the
Environmental approval and the Lutheran Commissioned Report, concluded that there
was unacceptable risk,

85, The Agreement is explicit and clear, that the development of the mine must be
consistent with the needs of the people and the proteciion of the environment.



23

90. Obviously, it is in the interests of justice and Tor this country and the affected peoples
benefit, that further studies be carried cut first before the DSTP commences Operations.
Ramu Nico acknowledges that in the agreement as expressed in Recital Eib} above,

91. What of the economic consequences for Papua New Guinea? | ask this because the
respondents submissions are that the State and the country will loose out financially if the
injunction is granted. [ have had 10 peruse the Agreement between Ramu Nico and the
State to understand why the appellants submit that this is not correct.

91. For Ramu Nico, the terms of the Agreement are such that it will not loose any
revenue to Papua New Guinca as the Agreement provides for that. The Government of
the day then, pave tax holidays (o Ramu Nico, provided for in the Agreement. [ set out
some relevant clauses which [ have suinmarized;

A. Clause 6.3 Tmport and Excise duties
(a) The State shall ensure that:
(i} For the ltfe of the project, Ramu Nice will not pay fmport

and excise duties on all hydro carbon projects to be used or
consumed as fuel, other types of oils and diesel. (my emphasis).

{if}) Prior to the end of the fifth anniversary of the
commencement of the tax holiday, there will be no import and
excise duties on all implied consumables with the exception of
those listed int Schedule [1] of the Agreement.

- However, with these items lisied in Schedute 11, the
Contractor ¢can apply for exemptions from payment of duty
under the Cusfoms Turiff Act 1990 and the Excise Tariff
Aet, Chapter 107,

- If the Joint Venturers under the Agreement, pay
duty and later these cxemptions come inte force, the
Apreement provides that ‘The Stafe covenamis to
reimburse the joint ventures for amy import or excise duty
paid on the goods covered by this clause. " (my emphasis)

(b) Clause 6.6 Stamp Duty Exemption

(i) “The State shadl ensure thot stamp duty will not be imposed

in respect of”

- Transfer of intercsts in the Exploration Licences or
other mining leases and easements arising from the
Agieament.
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- The transter of or issue of shares to any Chinese
party, who, I year from the datc of the Apreement,
becomes a shareholder in Ramu Nico.

- The transfer of interests in Exploration Licenses or
other stated mining licences and easements in that clguse,
owned by the Chinese Government to be transferred by a
Chinese party, (which is not defined in lhe Agreement).

fii} If necessary, the State shall procure wmendments to the Stamp
Duties Act to provide for the exemptions contemplaied by this
clause.” If the exemptions are not in force and the party pays the
stamp duty, then “...the State covenantys to reimburse the relevan
party upon whom the liability has been imposed for such stamp
ety "

93. There are other clauses in the Agreement which are demonstrative of the then
Governments desire to have Ramu Nico operate in this country without having to pay the
taxes/dutics specified in the Agreement or to meet the lawful obligations normally
reguived for foreign companies.

94. The other exemption clauses are:

- Clause 7 Goods and Services Tax

The Jotnt Venturers may apply for a refund of the GST “paid or borne”,
GST due under the Gooeds and Services Tax 2003.

- Clause 272 Suabilisation

From the date of the Agreement for a period of 10 years, the State agrees
to indemnify the Joint Venturers by “Material Adverse Change™ (which is

not defined in the Agreement) arising as a resull of the National
Governinent or Local-Level Government or any Govetnment Agencys
legislative or administrative action. (my emphasis)

23. So, for Ramu Nico to say that it will stand to loose a lot in economic terms if the
wjunction is gramied, leaves a fot to be desired. In my view, it is Papua New Guinea that
will stand to loose out in the way of revenue if the injunction is not granted because of
the many exemptions in the Agreement favouring Ramnu Nico,

96. The documentary evidence before the Trial Court and now before us in the Appeal
Books, in the form of the Original Joint Venture Agreement of 2000 (sce Tab 71 of the
Appeal Book) and the present Agreement of 2006 (Tab 72 of the Appeal Boak) show that
in the Original Joint Venture Agreement of 2000 between the Highlands Pacific and the
State then, that there were reasonable economic benefits for this country. With another
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change i Governmem, this was all changed in the 2006 Agrecment between Ramu Nico
and the State then, who essentially gave ali the benefits that were 10 come to this couniry,
back to Ramu Nico, some of these changes which [ have set out above,

97. What of the law on Quia Timet injunctions? As [ have already seen, a permanent
injunction could have been imposed but was not. I am of the view that it should have
been, [s that an appropriate remedy?

98. The law on Quia Timet injunctivns in Papua New Guinea is as held in Pastar Johngon
Pvawa y. CR_Andake Nunwa {supra). [ deal with the 3 elements for quia timet
injunctions in the lollowing manner;

99. (i) fstherg proof of imminent danger to the plaintiffs righes? There are expert reports
before this Court and before the Trial Judge which demonstrate the air of uncertainty in
telatian ta the viability of the DETP and the tong and shorl ierm environmental effects.
This principle should be read together with the principles on the grant of permanent
injunclions, being possible hardship, inconvenience or prejudice to either party.

100, (it Possible hardship, inconverience gr prefudice to either party;, Tt was found by

the National Court that the appellants families and future generations will risk suffering
devastating consequences from the nuisance if this dumping is allowed to commence and
of course continue. Decp sea tailings disposal is effectively banned in Canada and the
[nited States and China and is recommended by the World Bank ncver to be used in
these circumstances because the tailings disposal method is the complete conirary of
worlds best practice.

100, (iii) Is there proof of prospective damage which (s substantial or frreparable; The
evidence is that the plaintiffs werc ignored by Ramu Nico and the Government of the
day. The evidence is also that it is predicted that their families and future generations will
risk suffering devasiating consequences from the nuisance if' the blasting and dumping is
allowed o commence.

102, In my view, the appellants have credible scientific reports and affidavits predicting
that there will be serious environmental harm as opposed to reports from carecr mine
comsultants/geologists presented by the respondents, The appellants submit that if Ramu
Mice is not resirained now from constructing further and commencing mine operations,
the very rights that the Environment Act 2000 and the Constitation seek to protect, will be
irreparably forfeited.

103. The appellants submit that the objects of the Environment Act 2000 in 6.3 include
protecting the environment while allowing for development in a way that improves the
quality of life and maintaining the ecological processes on which life depends. No doubt,
the DSTP gees completely against that. The objects of the Emviporment 4ct also roandate
at s.5(h) that a precantionary approach o the assessment of risk of environmental harm
be adopted and that all stakeholders including Ramu Nico, must ensure that all aspects of
the envirommemt which will be affected by environmental harm are considered in
decisions relating to the environment.
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104. 1t is necessary to ensure that a precautionary approach is adopted so that all aspects
of environmental harm are considered. T have seen from the experts reports and heard
that proper oceanographic studies MUST be done first, as well as a proper identification
of what i§ actually at risk — the lile, the foed chain and the effect on the ceology of
Basamuk Bay. A proper risk assessment has never been done.

105. The evidence is that both the Government and Ramu Nico knew of all the
comiumity concerns and the Lutheran report. The report by the Governmenl was
commissioned in mid 2008. Ramu Nico knew this. Nonetheless Ramu Nico decided that
in spite of all of these, il would still go ahead and construct the mine withowt waiting for
the outcomes.

106. In my view, if Ramy Nico suifers prejudice, then it accepted that risk by its own
actions, i.¢ by planning the DSTP system.

W3, (iv)  The_violation_of the plainiiffs rights _is inevitable: As 1 see it, these
environmental concerns are matters of “wational importance” within the meaning of the
Enviromment Act 2000, The Court is effectively measuring an alteration o a tilings
disposal method and a delay for the defendants against losses for the future generations.
That is incomparable.

108. This Court is faced with these very serious, in my view, lifc threatening issues. [f
the appellants are right and there is no injunction, the tallings dumping commences in the
sca along with the raw sewerage and waste, soil and rock. There is scanty and uncertain
evidence of what will occur if the dumpings commence. Parties are guessing and
specilating. Obviously, these questions will arise.

(i) What happens if the gradual build up of the sediments creates conditions
for a tsunami and that occurs?

(1)  What happens if ihe tuna migratory track changes to get away from the
puirid water of the tailings?

(iii)  What happens il the metals get consumed by the benthic orpanisms and
they die leaving a gaping hole in the feed chain and fish die?

(iv}  What happens if fish species are toxic and humans consume them?

(v)  What happens if 50% of the coral from Basamuk to Karkar stop breeding
because they are sensitive to the metals in the tailings?

(vi)  What if thousands of new species of fish, clu are destroyed before they are
discovered?

109. Will monetary damages be encugh? Dven if monetary damages are sufficient,
which is arguable, how do you get thein from a State entity in China? [ say this noting
that pbtaining compensatory damages from Barrick in Canada or BHP in Australia is
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possible due 1o the common law systemn, however, to obtin damages from an entity in
China and the enforcement thereof, the people stand a very slim chance, or none at all,

110. Ramu Nico knew of the many studies that were being conducted including the
independent Tutheran scientific report. 1t knew that there was widespread community
opposition to the DSTP, It knew that the Government had commissioned an independent
report and guidelines on submarine tailings disposal, but it continued with its plan for
submaring taiiings disposal, nonetheless.

L1, 1 find that environmental demage s imminent; that 1his damage will be substantiai
and irreparable and finally, that violation of the appellants rights is inevitable. The Quia
Timet Injunction must be awarded to the appellants.

(v} National Goal No. 4

112, The appellants submit that 5.25 of the Consritution places on all Govemmental
bodies, including the Court, to give effect 1o the National Goals and Brective Principles
(*NGDP’). The relevant NGDP is Goal No. 4, It reads;

“Natiral resources and environmicnt

We declare our fourth goal 1o be for Papua New Guinea’s natural resources and
enviranment 1o be conserved and used jor the collective benefii of us afl, and be
replenished for the benefit of future generations.

WE ACCORDINGLY CALL FOR -

{1} wise use to be made of our naiural resources and the environment in and
on the land or seabed, in the sea, under the Iomd, and in the air, in the
interests of our development and in (rust for future geverations; and

{2) the comservation and repienishment, for the benefit of owrselves and
posterity, of the environment and its sacred, scenic, and historical
quaiiiies; and

(3} afl necessary stepy fo be taken to give adeguate prolection to our valted
bivds, animaly, fish, insects, plants and frees.”

112, The respondents submit that the Trial judge's Declaratory Order that the operation
of the DSTI* will be contrary to National Geal No. 4 of the Constitufion was made
without jurisdiction and cenreary to s 25(1) of the Constitution.

114, §.25(1) provides that except to the extent provided in sub-sections (3) and (4), the
NGDP are non-justiciable. They submit fluther that 5.25(2) provides that nevertheless it
is the duty of all Governmental bodies to apply and give effect to the NGDP as far as lies
within their respective powers. 5.23(3) provides that the Legislative, Judicial and other
powers should be exercised so as {0 give effect 1o the NGDP.,
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“25. Implementation of the Navional Goals and Directive Principles

{i) Lxcept 1o the extent provided in Subsections (3) and 4), the
Narional Goals and Directive Principles are non-justiciable

{2 Nevertheless, {t is the duty of all governmeniof bodies 1o gpply
and give effect to them as for as lies within their respeciive
PUWers,

(3) Where any law, or ary power conferred by any law (whether the
power be of a lesfslative, judicial, executive, administrative or
other kind), can reasonably be understood, applied, exercised or
enforced, without fuiling to give effect to the intention aof the
Parliament or to this Constitution, in such a way as to give effoct
to the National Goals and Directive Principles, or at least not to
derogate them, it is to be understood, applied or exercised, und
shall be enforced, in that way.,

{4} Subsection (1} does not apply io the jurisdiction of the
Ombudsman Commission or of any other body prescribed jfor the
prrposes of Division 1112 (Leadership Code), which shall take
ihe National Goals and Direciive Principies fufly into account in
all cages a5 appropriate.”

116. The respondents subrmit that the Tria! ludge’s Declaratory Order that the operation
of the DSTP will be contrary to National Goal No. 4 of the Ceomstitution was made
without jurisdiction and cantrary to 5.25(1) of the Constitution.

117. The respondents submit that nonc of these provisions create any substantive rights
hence there is no cause of action created. They submit that the Trial Judge's decision is in
direct contradiction of the express non-justiciability of the NGDP and that therefore the
Declaratory Order must be overturned because il is wrong.

VI8, At pp.8702 of his reasons, the Tral Judge, after examining s.25(3) of the
Constirution, found that he had a duty 1o give effect to the NGDP and that meant he had a
duty to express an opinion on whother the DSTP was contrary 1o NGDP No. 4.

119, The appellants submit that this is an approprime method of giving effect to the
NGDP as required by the Constitution. They submit that to lessen the impact, would
render the NGDP nugatory,

120. The Trial Judge discussed this at pgs.58 to 62 of his reasons (pes.9701 to 9705 of
Appeal Book, vl 21). At pp 61 of his reasons, the Trial Judge said;
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“The Narivnal Goals and Directive Principles are in the preamble to the
Constitution. They wnderlic the Constitution, They are the proglaimed aims of
the people. Core values. Al persons and bodies are directed by the Constitution
fo be guaded by them and the Directive Principles in purstting and achieving the
aims of the people. They cannot be ignored
{ therefore feel obliged to stete that my conskdered opinion as g Judge, having
heard extensive evidence on the likely environmental effect of the DSTP und made

findings of fact on that subject, is that the approval of the DSTP and its operaiion
has beest and will be contrary to National Goal No. 4. Ir amownts to an abuse and
depletion of Papua New Guinea s natural resources and enviranment — not their
conservation — for the collective benefit of the people of Papua New Guinea and
Jor the benefit of future generations, to discharge into a near-pristine sea (a
widely recognised hotspor of biodiversity), mine tailings at a rate of 3 million
tornes of solids and 38 9 million cubic metres of tailings Hguor per year. It
comstitutes wiwise uve of our natural resources and environment, particulariy in
and on the seabed and in the sea. It amounts to a breach of our diry of trust for
Juture generotions for this lo happen. It iy a course of action that shows deafhess
to the call of the people through Directive Principle 4(2) to conserve arid
replenish our sacred and scenic marine environment in Astrolabe Bay. N pufs
other coustal warers of Madang Province ai risk. Inadequaie protection has been
given io our vatued fish and other maripe organisms.”

i21. It is the respondenis submissions that the Trial Judge should not even considec
whether the approval or operation of the DSTP breaches the NGDP and to hear them,
would offend against 5.25{1) and the Court would be excecding its jurisdiction. [ do not
agree with the respondents that the Trial Judge’s decision is in direct coniravention of the
express non-justiciability of the NGDP, 5.25(3) is the qualifying provision. The Trial
hudge said that # is open to the Courf to consider making a detcrmination to the effect
that the approval and operation of the DSTP will be contrary w National Goal No. 4. He
said this mlying on .25(3) of the Constintion.

122. However, the Trial Judge said that neither the Conastitution nor Parliament has
indicated that the question of whether the DSTP will be contrary to the NGDP, is beyond
the National Court’s jurisdiction, It was on that basis that the Trial Judge then found that
he was chiiged, especially in light of the extensive gvidence put before the Trial Court
and the nature of the findings of fact that he made, to then exercise his Judicial powers
under 5.25{3} and in such a way as w give effect to the NGDP and the best and most
appropriate way of doing that was by expressing an opinion on the proposition that the
plaintifis bad advanced {pg.61 of Tria) Judge’s decision; pg.9704 of Appedl Book,
val.2 1), which was to issue a Declaration,

123, Was the Trial Judge correet in the manner in which he interpreted 5.25 of the
Canstitation?

124, Schedule 1.5 of the Constiturion will assist in that regard. [t provides;
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“Sch 1.5 Fair meaning to be given to language used
(1) Each constitutional Iew is inmtended io be read as o whole.

(2} Ail provisions of and all words, expressions and positions in a
constitutional law shall be given their fair and liberal meaning

125. in the Reference by Simbu Provincial Executives [1987] PNGLR 151 Barnett .J
saul;

"When interpreling the aetual provisions of constitutional laws which confer
those powers, the Couris alse are divected by 5.25 and Sch. 1.5¢2) and by other
giride posts in the Constitution to find fair and liberal meaning which are
consistent with the spirit of the Constitution. This spivit is to be sought in the
National Goals and Directive Principles, in the debates of the Constituent
Assembly and in the Constitutional Planning Report irself?”

126. 8.25(3} of the Cemstifution cannot be any clearer. If given its fair and liberal
interprelation, states In no uncertain terms that a Judicial power, which includes the
power to issue any declaration by # Court and which is also a judicial power to issue
adminstrative relief being a Declaration, is issued to give effect to the National Goals
and Directive Principles because it must be enforced in that way. (5.253) of the
Constirution),

127, No doubt, the Trial Judge had jurisdiction to make these orders, 1le exercised this
power, in my view, knowing full well the responsibility vpon him and of course, after
consideration of the extensive evidence that was before him and the findings of fact that
he made, to then give effect to the National Goals and Directive Principles. His
discussions under the part “Duty to express opinion™, states that.

i28. It is in fact a matter of discretion to grant declaratory orders. In lbeneweka v,
Egbuna [1564] 1 WLR 219 at 225, a decision of the privy counsel on appeal from
Migeria, Viscount Radcliffe, speaking for the Board, said;

“After all, it is doubiful if there is more of principle, then the undoubted truth that the
pover to grant o declaration should be exercised with a proper sense of
responsibility and ¢ full realisation that fudicial pronouncements ought not to be
issued unless there are circumstances that calfed for their making, Beyond thai, there
it wa lesal restriciion on the gward of a declaration.”

129. Again, in the maiter of discretion, Mason JA said in Samal Holdings Pty Ltd v.
Vhorns [1971] 1 NSWLR 192 at 203;

"The question whether the Court should have exercised its discretion to grant
redief in favour of the appellant Is more difficull. As [ have afreadv said, Viscount
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Radeliffe in Iheneweka v. Eghuna expressed the view that, subject 10 the power
heing exercised with a proper sense of vesponsibility and a fidl reafisation that
Judicial pronouncements ought not to be issued unless there are circumsiances
that call for their making, there is no lepal restriction on the power to oward a
declaration. The discrefion is to be exercised according 6 the civeumstances to
the exercise of the individual case and the considerations which may be material
fo the exercise of the discretion are so numerous thai it is not passible to
anurmeraie them.”

130. [ agree with the Trial Judge’s findings that he is not contradicting or contravening
the non-justiaciability of the NGDP. The power to issue a Declaration is discretionary,
subject 10 5.25(Z). He proceeded under 5.25(3) of the Constitution, which provision in
MY View i3 an exception 1o the general rule on the non-judiciability of 5.25 of the
Constitution.

131. As to the respondents submissions that the appellants cannot seek those declarations
because il was not pleaded, | note that this is sufficiently pleaded in pat.20 of the
Amended Writ of Summons and Statement of Claim (Tab 5 of Appeal Book vol.1 pg.48).

V. Statutory Authority

132, Although, T agree with the Trial Judge, T will discuss this component further as it is
very relevant to the issue of whether nuisance both public and private are permitied and
are lawful.

133. The respondents submissions in the National Court on statatory approvals is
extensively covered by submissions by Ramu Nico’s lawyers which are contained at Tab
123, vol. 2{ of Appeal Book, pgs.9487 to 9629,

134. Basically, the respondents submit that the Court has no power to restrain an activity
which legistation has declared to be Tawfal and which by definition cannot give rise 1o
any cause of action. They submit that a Court of Law on the other hand, has pewer to
restrain an unlawful activity in order to prevent harm that would be actionable when it
OCCurs.

123, The respondents further submit that the appellants have no cause of action becanse
the activitics sought to be restrained is expressly permitted and lawful. They submit that
there is no right to restrict or restrain an activity that s expressly permitted by law. This
Is because an injunction lies to restrain an unlawful act and not a lawful act. They submit
that this is not a case of acting, or threatening to acl outside the terms of the permit or
negligently. They submit that the lepislative intent for the Environment Act as amended is
that a permitted activity is lawful and not subjeet 10 challenge in the Court.

136, The respondents discussed s.136{3) of the Emvironment Act, clause 3(3) of the
Environmeni (Permit Transitional] Regulation 20{0 and other relevant provisions of the
Environment Act and Reguiations,



137, The respondents submit that because proceedings have been brought before any
tailings have been discharged, that it follows that the appellants claim must be dismissed.

138, The respondents maintain these submissions at the hearing of the appeal. [ have set
out in full, above, the Trial Judges reasons in response to these submissions. Basicaily the
scheme of the act does not exclude Cemmon Law actions. The Trial Judge went further
by asking himself whether the types of environmental harm or interference in the use and
enjoyment of land and sea waters are the inevitable consequence of the operations of the
DSTP as it has been approved. e answered 'wo’ and he made findings in relation to
both private and public nuisance.

139, The respondents in the Cross-Appeal submit that the Trial Judge erred when he
made those findings in both private and public nuisance because the complaints were
about future conduct, That an obvious essential clement of the cause of action in private
nuisance was not established.

140. Io relation to public nuisance, the respondents submit that the obvious essential
element of the cause of action were established and the declaration as to public nuisance
should not have been wade. They submit also that these were nol pleaded in the
appellants’ claim in the National Court,

141. In relation to private nuisance, [ have already Tound that the Trial Judge did not err
and stated my veasons sbhove.

142. In relation (o public nuisance, as to pleading, ! find these claims are sufficiently
pleaded at pars. 23 and 24 of the Writ of Summons and Statement of Claim (pgs. 48 and
49 of Appeal Book, vel. 1). My other findings in relation to public nujsance are that the
alleged nuisance does not fall within the patametets of the permit issued to Ramu Nico
under the Exvironment Aet, hence are unlawful activities.

1431 find the Trial Judge did not err.

Conclusion

144. As the majorily of the grounds of appeal have been made out, T find that the Appeal
must be upheld, for the appellants. [n relation to the Cross-Appezl, T find that the Trial
tudge did not err in his findings and so dismiss the Cross-Appeal.

Costs

145. As costs is also a ground of appeal, it is my view that costs must always follow the
event. However, the Court has a discretion in the manner in which he orders, relying very
much on the circumstances before him. The Trial Judges orders in the Court below are no
different.

Formal Orders
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146. These are my formal orders;
{1 The Appea!l is upheld;
{2 The respondents shall pot aliow mine tailings or wasie to be discharged
into the sea, through the deep sea placement system or at all;
(N The Cross-Appeal is dismissed;
(4) The respondents must pay the appellants costs of the Appeal, the Cross-

Appeal and the National Court proceedings, to be taxed il not agreed.

147. HARTSHORN and SAWONG JJ: This appeal and cross appeal concern the
Bamu Micke! Mine Project in Madang Province, Specifically they concern the operation
of a deep sea tailings placement system (DSTP) through which waste or tailings from the
mine will be discharged into the sea. The appellants appeal that part of the National Court
decision that rafused to grant a permanent injunetion to restrain the respondens from
allowing discharges into the sea through a DSTP.

148. The respondents oppose the appeal and cross appeal against the trial judee's
declarations that the appellants had established causes of action in private and public
nuisance ang that the operation of the DSTP would be contrary to Nationa) Goal No. 4 of
the Constizution. The respondents also cross appeal on questions of fact, having obtained
leave to do s0.

149, We consider the cross appeal against the declaratory orders first,
Cross-appeal
Error in making declaratory orders - grounds a}, g), and p)

150, These grounds of cross appeal concern whether the wial Judge erred in making
declaratory orders that the cross respondents had established causes of action in private
nuisance and public nuisance in respect of the operation of the DSTP, and that the
DSTP’s operation will be contrary o National Geal No. 4 of the Constitution when no
such orders had been sought by the cross tespondents.

151. Counsel Tor the cross respondents conceded that although the cross respondents had
sought declaratory velief, they had not spuehit the declaravions thar were made by the trial
judge. [t was submitted however, that s. 135 (4} Constitution gives the National Court the
power to fashion a remedy to do justice and that Order [2 Rule | National Cotrt Rules
mate particularly allows the Natianal Court to make such orders as the nature of the case
requires. Further, 5.158 Conxtitition provides that the Courts shall give paramount
consideration to the dispensation of justice.

152, As to s. 155 (4) Constirurion, it s settled law thal its provisions are to be utilised to
enforce a primary right in the absence of other law. It is not to be utilised o render a
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result that is inconsistent with an existing law, such as the National Court Rules. An
example of this is the decision of Injia CJ in Peter Mukeng v. Timbers (PNG) Ltd (2008)
N33L7. Ordec 12 Rule | Natjonal Court Rufes provides inter alia, that a court may make
such order as the nature of the case requires, on the application of any party. Tt is
conceded by the cross respondents that no application was madc to the trial judge by any
party for him to make the declaratory orders that he did. The making of those declaratory
orders by the trial judge in the absence of any application being made for them, is not in
accordance and is inconsistent with Order 12 Rule | Naforal Court Rides, Int such
circumstances, s. 153 (4) Constitution is not able to be relied upon, as to do so would
render a resull that is inconsistem with Order 12 Rule | National Court Rules.

133. As to s. 158 Constitution, we note that counse! for the cross appellants submitted
that the trial judge did not indicate during the trial that he was proposing to make the
declaratory orders that he did and so the parties were not given any opportunity to make
submissions in that regard. Counsel for the cross respondents did not disagree with this
subission. All parties are entitled la the dispensation of justice by the courts. Yo make
orders that are not sought, without giving a party, especially a party that will be adversely
affected by such orders, the opporiunity to be heard in respect of such orders, is not in our
view, a proper dispensation of justice.

154. The cross appellants submit that the declaratory order is specific relief which a
plaintiff may claim in originating process: Demt v. Kavali [1981] PNGLR 488; 8
Fortumase Lid v. Bank of South Pacific Lid 11992) PNGLR 275. Further, Order 4 Rule 7
(1) National Court Redes provides that an originating process shall state specifically the
relief claimed and that a plaintiff is restricted to what has been included in his originating
summang or Wit of summaons and stesement of claim: PNGBC v, Jeff Tole (2002) STH94,
We agree with these submissions. We are satisfied that by making declaratory orders that
wefe not sought in the pleading of the cross respondents, that were not applied for during
ihe trial and in respect of which no notice was given to the patties that it was
contemplated that such orders were to be made, the trial judge fell into error.

Whether causes of action in nuisance were established — grounds b}, ¢), h) and j)

155. Inthese grounds of cross-appeal, the cross appellants contend ihat the trial Judge
errcd in making declaratory orders that causes of action in private and public nuisance
had been established when the cross respondents® complatnts concerned causes of action
that might or might not arise in the future. 1t was not alleged by the cross respondents that
there had been any discharge of tailings or mine waste through the DSTP.

[56. The cross respondenis submit that a private nuisance is an unreasonable interference
with the use and enjoyment of tand, as is a public nuisance, and in addition, a public
nuisance is widespread and affects much of the community. The cross respondents do mwot
specifically address the issue of whether the interference about which complaint is made
has to have occurred or have begun or that damage has been suffered. The tral judge in
his consideration of privaie and public nuisance did not consider the jssue in depth. He
states that a discussion of the subject in Halshury's Laws of England 4% edition, Volume
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34, Butterworth's, 1977 and 7he Law of Torss, John (. Fleming, Law Book Company,
1977 demonsirates that one of the clements of private nuisance is that the defendant’s
conduct will interfere with the use and enjoyment of the plaintifFs. There is no
consideration by the trial judge of whether the occurrcice the subject of complaint,
should have commenced and damage occasioned, for a cause of action in both private
and public nuisance to be established,

157. The cross vespondents made further submissions cenceming when a quia timet
injunction should be awarded. These submissions however, do not address the issue
raised by these grounds of cross appeal which is whether causes of action in nuisance
were etablished, as declared by the trial judge.

158. The cross appellants submit that, “the gist of private nuisance is an interference with
an oocupier's interest in the beneficial use of his land™: Fleming, The Law af Torts, Ninth
Edition p.464. Further, the cross respondents have not proved or even alleged that there
has been any interference. Their complaints concern future conduct only, Similarly with
public nuisance, the cross appellants submit that an essential element of the cause of
action is interfereitce with a public or comrmon right and that the claimant has “incurred
sorne “particular’ or “special loss’ over and above the ordinary inconvenience or
annoyance suffered by the public at large™: Fleming, The Law of Torts, Ninth Edition, p.
46, Here, submit the cross appellants, therc has been no interference with any public or
common right, and none of the cross respondents had suffered “particular™, specizl, or
By loss,

159, Gther iearned anthors have stated the following on this issuc:

a) “In nuisances. ... causing physical dama%ﬂ > land, actual damage is essential to a
cause of action.”. Clerk & Lindsell on Toris 11" Ed, Sweet & Maxwell, 1954, p. 568,
and at p. 369, “A public nuisance is only actionatie at the suit of a private person on
proof of special damapge.”™

B “1f the nwisance is a public one, 1t has long been settied that the plaintiff must
prove damage. in the case of a private nuisance, however, although it is said that damage
must be proved, the law will ofien presurae it, In Fay v. Prentice {1845) 1 C.B. 828, a
cornice of the defendant’s house projected over the plaintiff's garden, and it was held that
the faw would infer injury to the plaintiff without proof of it. This inference appears to
apply for any nuisance where the damage is so likely to occur that it would be
superfluons to demand evidence that it has occurred™: Winfield and Jolowiez on Tors, 11%
Ed, Sweet & Maxowell, 1979 p.383,

g} “The plainift’s cause of action is made oul on proof of material damage to his or
her property™; ‘Forls, The Laws of Australia 2" Ed. Thomson Law Book Ce, 2607 p. 434,

16, We have also had recourse 1o Avsiralian and English decisions, which are of
persuasive valug in our jurisdiction. They support the position contended by the cross
appellants. In Sedleigh-Denficld v. Callaghan [1940] AC 880 at 896, a decision of the
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House of Lords, Lord Atkin sald: *... as long as the offending condition is confined to the
defendant’s own land without causing damage it is not g nmuisance, though if may threalen o
become a nuisance, But where damaege has ecerved the nuisance kas been cawsed " In Lister v,
Hong [2006] NSWSC 1133, a decision of the New South Wales Supremc Court, it was
stated at para 23; "Phe cause of action in muisance arose when the damage first occurred.. "
and at pava 20, “In {State of Sowh Australia v. Simtionata & Ors J2005) 8ASC 412 the Full
Court held that the canse of action in nuisance does not arise wneil the domage first ocewrs "

181. In Barr & Ors v. Biffa Waste Services Ltd (No. 3} [20111 EWHC 1003 at para 213, a
decision of the English and Welsh High Court, it was stated as to private nuisance; “4s
the editnrs of Clerk and Lindsell make plain, o neighbow has o conse of action or the firg
occasion of damage” and inJan De Nul (UK) Lid v. N. V. Royale Belge [2000] EWHC 71
at para 44, “The valuable analysis of the carlier authoriries carried ow by Scholl 7. supports the
conciusion that an individual may ptirsue an action based an a public nuisance if ke has suffered
some Substantial, that is, more than merely trivigl, infury over and above that suffered by the
public at large. Wheather the plaimtiff hus suffered suck an infury is essentiolly o matier of foet,,,.”

162. Consequently, having regard to the above authorities and in the absence of any
specific authority on point to the effect that private and public nuisance causes of action
can successfully be established before the interference about which complaint is made
commences or before damage has ocourred, we are satisfied that an cssendial element of
the cause of action of private nuisance is that there has been interference with the
occupiers inlerest in the beneficial use of his land and that for the cause of action of
public nuisance an essential etement is interference with a public or common right.
Furiher, in rgspect of public nuisanee, the claimant must have incurred some particolar or
special loss over and above the ardinary (neorvenience or annoyance suffered by the
public at large. There is no evidence of interference or damage in this instance. Indeed, it
is coneeded, if’ we understand correctly, that there has not been any interference or
damage. In such circuimnstances, we are satisfied that the trial judge fell into error when
deciaring as he did, that the eross respendents had established causes of action in private
and public misance.

Natienal Geal No 4 declaration ~ grounds q) and r)

163. The cross appellants contend that the trial Judge erred in making a declaratory erder
that the aperalion of the DETP will be cotvrary © Mational Goal Mo, 4 of the
Constitution, This is because s. 25 (1) Constitudion provides that the Mational Goals and
Directive Principles are non-justiciable except to the extent provided in subsections (3)
and (4) which have no relevani application, and that the trial judge misconstiued 5. 25 (3)
in finding that it authorised or obliged him to make such a finding or order. Mone of the
provigions of s, 25 ¢reate any substantive rights and no cause of action is created, the
cross appellants submit.

164, Soction 25 Casstitution 1s as follows:

“25., Implementation of the National Goals and Directive Priociptes



37

(I Except to the extent provided in Subsections (3) and (4), the National Goals and
Directive Principles are non-justiciable.

(2) Nevertheless, it is the duty of all governmental bodies to apply and give effect to
them as far as fics within their respoctive powers.

()] Where any law, or any power conferred by any law (whether the power be of 2
fegislutive, judicial, executive, sdministrative or other kind), can reasonably be understood,
applied, exercised or enforced, without failing to give effect to the intention of the
Parliantent or to this Constitution, in soch a way a5 to give effect to the National Goals and
Directive Principles, or at least not to derogate them, it is to be undersiood, applied or
exercised, and shall be enfarced, in that way,

(4} Subsection {1} does not apply to the jurisdiction of the Ombudsman Commission or
of any other body preseribed for the purposes of Division ITL2 (lendership code), which
shall take the National Goals and Directive Principles fuily into account in all cascs as
appropriate.”

163. Schedule 1.7 Constitution provides:

“%ch.1.7. "Mon-justiciable".

Where a Constitutional Law declares a gquestien to be non-justiciable, the question may not
be beard or determined by any court or tribunal, but nothing in this scction limits the
jurisdiction of the Ombuedsman Commission or of any other ¢ribunal established for the
purposes of Division IT1.2 (leadership code).”

160, Section 25 (4) Constitution s nol relevant in this instance, The extent provided in s.
25 (3} for the National Goals and Directive Principles to be heard or determined is in
relation to whether a law can be reasonably enforced to give effect to or not dercgate
from the National Goals and Directive Principles. It is not provided in 5. 25 (3) that the
National Court can give an opinion or make a declaration as 1o whether a law or power
conferred by a law is contrary to a National Goal. By giving an opinion or making a
declaration, the trial judge heard and made a determination as to s National Goal to an
extent not provided for under 5. 25 (3) Constitution. We are satisfied that the trial judge
erred in making the declaratory order that he did.

167, Given our findings on the grounds of cross appeal considered above, it is not
necessary 1o consider the other grounds to determine the cross appeal. The cross appeal
should be allowed.

Appeal

168. As 1o the appeal, in allowing the cross appeal, we have found that the trial judge
erred in declaring that the appellants had established causes of action in private and
public puisance and erred in deelaring that the operation of the DSTP will be contrary to
National Goal No. 4.

169. The 1rial judge refused to prant the permanent injunction sought by the appellants
even though he had held that causes ol action in private and public nuisance had beeint
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established. Grounds a) to e} and h} of the appeal are based upon the trial judge finding
that causes of action in nuisance had been established. As we have found that the trial
Iudge erred in so finding, the bases for these grounds of appeal are no longer available.

170. As to ground f), that the trial judge erred in refusing, “.... to make the permanent
injunction on the grounds of unreasonable delay”, from our reading of the trial judge's
decision, he did not refuse an infunction on such grounds. The issue of delay was one of
the grounds for refusing to grant an injunction and not the ground. As to the trial judge's
consideration of the issue of delay, the time of the commencement of the proceedings is
not in dispute and is clearly a primary factor warranting consideration. We are not
satisfied that the (rial judge erred in his consideration of this issue,

171, As to ground g}, again the issue the subject of this ground, that, ... the First
Respondent made their (sic) investments and plans on the reasonable assumplion that
there would be no obiection to the DSTP in the form of nuisance \tigation, ..., was not
the, but 2 ground for refusing te grant an injunction. Ay the trial judge found that
statutory approval had been obtained, a consideration of the fitsi respondent’s assumption
was appropriate and we do not consider that the trizl judge erred in his consideration of
this issue.

172. As to growmd 1), it does not identify any error of law, or mixed fact and law and in
our view is clearly without merit.

173. As to grounds |} to p) they are all concerned with whether the trial judge gave too
much weight to some factors or not enough weight to others. This court will not lightly
interfere in discretionary judgments of the National Court and will do so only in limited
circunstances. For this court to interfere in a discretionary judgment of the National
Court, it must be shown that the trial judge exerciscd his discretion upon a wrong
principle, or ailowed extraneous or irrelevant matters to guide or affect him, or has
mistaken the facts ot failed 1o take into accoumt some relevant consideralion, or that the
decision is plainly unjust: Government af Papua New Guinea v. Barker [1977) PNGLR
386; Lewis v. The Stare [1980] PNGLR 219; Bean v. Bean [1980) PNGLR 307; Rapu
Nico MCC PNG Lid v Tarsie (20100 SC1075 (per Sawong J).

174. As to delay in respect of a project that is the size of the Ramu Nickel Mine Project,
that it would have a multiplier effect upon the provincial and national economies, in our
view is clear and that it is not correct as the appellants contend, that it was not open to the
trial judge to make such a finding on the evidence. We are satisfied that the trial judge
was entitled to make the finding that investor confidence in this country would be
adversely affecied if a permanent injunction was issucd at such a late siage in respect of a
project of this size, In the circumsiances we are not satisfied that the trial judge exsrcised
his discretion upon a wrong principle or allowed extraneous or irrelevant matters to guide
or affect him or that he mistakenly considered facts or failed to take into account some
relevart consideration or that the deciston not to grant the injunction was plainly unjust,
Further, we are not satisfied that the trial judge erred by piving too much weight 10 some
factors or not enough weight to others.
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175. As to ground q), this ground is based upon the trial judge finding that National Goal
No. 4 was and would be breached. We have already determined that the trial Judge erred
in this regard and so the bagis for this ground of appeal is not available.

176. As to grounds r) and s), that the trial Judge erred in finding that the respondents had
acted in good faith and took into account irrelevant considerations when refusing to gram
an infunction, we are not satisfied that the trial judge did so err as contended. The trial
Judge was entitled to make the findings that he did.

177. Given the above, the appeal should be dismissed.

Orders
i78.
a) the appeal is dismissed and the cross appeal is allowed.

b) the declaratory order made in the National Court that the cross respondents have
established a cause of action in private nuisance in respect of the operation of the
deep sea tailings placement system (DTSP) is quashed.

¢) the declaratory order made in the National Court that the cross respondents have
established a cause of getion in public nuisance in respect of the operation of the
DSTP is quashed.

d) the declaratory order made in the National Court that the operation of the DSTP
will be contrary to Mational Goal Mo. 4 (Natural Resources and Environment) of
the Constitution is quashed.

&) the cross respondents shall pay the cross appeliants costs of the appeal and cross-
appeal and in the National Court.

Lepwyers for the Appellanis/Cross Respondents Twivey Lawyers
Lenwyers for the First Respondent/Cross Appeliant Pasman Kua Aisi
Lawyer for the Second and Thivd Respondents/Cross Appelionts Solicitor General



