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1, DAvANt l: /Dsrd,/i,9 Tbls n o appeal rrjsins tr.d deisian of26o July, 20 1 I nr

FrGedrngs wS I192 or20l0 filed in the National Couft Madans. dcckion, delivered

2. The lppelltuls appeal lbe Fn oflhe Natioml Couas deckion dral Efused ro grsnl a
p.mMenl injuncdon 10 restrain the Rmu Nilo M.ndgemenl (MCC) Linited (,Ramu
Nico ) 1rm allollnB dl*baBes inro $e sda tlNdeh a deep sea tailinss placehent

L All respondens opFses lhe aFDeal and ako cro$-appealthe Trial.rudse s indinss in
re Lalron 10 Declararions he orde rEd, rhar lhe appel lanl5 had esub tjs hed ouses of actlon in
pnlate lnd public nuissce and lbat rhe op€Flion .f the DSTP is contrary 10 Nlliotul
GoaL No 4 ofthc Caniirrrto,.

4. All FspondenN ilso cross-aFpeal on queslions offdcls

Orrt€rs soughl in ,pDek

5TheNoticeofAtps.lfiledbyTwiv€yl.awyc6dn2TriJuly.20llcontaiB20erounds
which s*k lh€ loltowing oidcNr



l

thal lbe lppeal be aUo$€dl

thal lbe cons order m msde ihal lhe partics bc.r thcn osn coslsi

lhal lhe rcspondents shsll not allorv mine Lilinss or sa$s to be disch'eed
iflo *'e sea ftmuCh fie DS I} or d allj

thal rhe respondens ro pay th€ appellanls'cons ofmd incidenral b the
sppeal, includinc rhat oflbeNatioml Couni

- uy omer orces.

6 The Nolioe of CrosFApFal filed on 5u Sepienber,20ll b, Posnm Ku Aisi
tlsles conlains l8 grounds dd which seek the following odersl

It smn!ry, rhe appellanas gounds ol app..l, e rhar lhe Trial Jud8e enedl

(i) Thal because hc had alrcady {ound lbere to be lauses or aclion in pdvalc
dd public nuisme, dEl lhe plainliffs a€€ntitled to !n injutlioni

An order qushins lhe Decla6lory Od€r made in lhe Nalioml Courl lhal
dE cross i€spandens have slablished r caNe of d.lnJn in pnvaE
nuistre in rcap€cr of thc op$arion of rhc DsTPi

An oder qushins lhe Declamlory Oder nade in lhe Nalioml Court thal
the crc$ espordenh hure eshbli shed a cause o | lcli on i n p ublic trui sanc€
in esp*l of lhe opemlion of $e DSTPi

Ah oder qurshihg ale Declralorr_ Order nade in lhe Naliotul Cod thar
th€ operation of th€ DSTP will be conrrary to Narional coal No 4
(Nalioml Resowes md Enviromenl) ofthe a'ob.r,ri,,l

The ftos{espondenls lo pat lhe cross-appclldrs' cosrs ofrhc appeal md
cmss-appe.l in tne Nalional Comi

Any olh( ordctr lhc coun o.sidcre apprcpriale.

7. ln thk app€al. thc cro$-appellots include the Indep€nde Sllte of Patu New
GuiM md Dr Wari lmo in his c+acily as the DiR.rorofEnvimnmenl.

8 Bolh rhe Notice orAppeal filed bt lhe apFellMls and lhe Anended Nolice ofCruss
Appell filed by lhe cmslappellanh outline seveBl gnunds rhich I summarhe below.

li) me ANdl



(iD When he Erusen ro order a pcnancnl injucrion on lhe groud of

(iii) when be found rhal ihere would b€ no objetidn lo rhe DsTp *h.n there
$as clear comnuily opp.sitionrothe prqecrl

(i!) when he held that rhe opeation ofthe DSTP wd nol unlaq{xl even rhen
lheE was already a fihdins in priute and pubiicnuisncci

(v) when. havins .l€ad! roud thal th* q6 ! FMnzbtc llobabihv ol
hrm lo rhe eNirodcnl ihat be shoutd hale granted the pemarent

When he dpEssen and enphBized on the dpcct of cosre occsLa@ Dy
the pmj*r when rhqc was no evidence before the counl

(vii) \fte. he held lhal there w an rlrernalive nethod oflritings disposat;

{!iij) \rhen the Tnal lldse pl&ed to much weisht on lhe dssiic eononio
conseque.es to ING ifrhe Ds? P did nol Froceed, esr€ciaity when lherc
ffi no eyidence b€fore the coun ofthese dnslic economic coi5equences:

(irj That c aemlqent iijwiion shorld hErs been Bnrned becauF rl1e Trial
ludge hld.l@dy fobd ih.t Nalional Coal No. 4 Rdutd be bre@hedi

(x) Wben. harinE .heady lound that |he appellanrs had aoled in sood raih,
lhen EliBed lhe injunctionl

(ri) when lhe Trial J!.jse lool( inro account i@levanr coBidedtions;

(xii) Thal the Estondeits should bare bren oideFd ro Day rhe appellanbi costs
because I causcs oredon had boen prclci.

(i i) Theooss ),p.al

9. ALl the €sFondeq6 NslspFeal b, aftndcd Ndice oC Crss-Aptelt liled on t2 i
Septedber. 20 I I by Posmsn Kla Aisi Laeyc6, seeking the fo I lorvi ng o rdersl

An order quashing lhc Deldatory Ordei mlde in the NalnDd coun lhat
lh€ crc$ &pondenh had established a cause ol &!ian i( lrivare dnC
public nuisce in resFcrofthe DsTPi

(ii) An ord€r qu6ninC lbe Decldatory Ordef frade in rhe Natbhal Coln thsl
lhe op€ralion of lhe DSTP will lie conhry lo Nltional Coat No. 4
(National Resomes ond Envnonmeiq oflhe C.,!t/io,l

(iii) Thal thc cios-Espondenrs pay thc clo$-apFllans cosls ofthe Appeal
lnd CroseAppeal and cdsts oasioncd in the N.rional Counj



10.

(ir) Any olh€r orda thc Courl consideN appmpriale.

The cdslapp€lle$' Cmunds aa summdisen as rol,ow;

(i) The Trial Jud8e ered when he nade a finding that lhe appelranls hrd
eslabl hhcd a cause of aclio n in privile nuisance whe n l

no such ordcts harc b4n sousht hy rhe sos$
respondenb/appell&rs ('appcllanls')r

thd lhe appellrnh h.d nor alleged rhat lhe DSTI, ws or bad been

thlt the .laim ot pivare nuisance Elaled ro alleged ituE lcrs o!
omissions &d @isequencesi

thet thc appelloN havc not sufiiie{t trt losses or dlmacts as a
lskqENc !t thc ordaliln oi rhe DsTl and that rhe esscnral
elemenr ofthc calse ofa.rio! in pivlle nuisance h toss or danage
wh(h Ms al$ nor allcged oi pleadedl

(ii) The Tiial .,udsc did nor hal€ jurisdiction ro dake a finding or nake
llndinss ir ielation lo owoslip ol cu*onary todr

/i:il T\e lnalJudse . nd'1g i' reld",n ro pu.t.r rd,.Jr!

(v)

orders had btn sought by the appcllanrsr

'Ile dppellMls'claitr ir rclared ro alleged fLnue acls oromissionsl

The lppellanls havo not pleaded that there was dn intertercnce or toss of
dmage slslained d a reslkofthe DSIP\ olErarionl

'fhal the Tdal Judge did not Fopcnl cosider findings in rclaron lo
serio 6 ena ironnental llan od eired rvben he m ade sucb nndings;

(vii) Thal beause the Fspo.d€nrs had $€ appmvat io consrnct .nd oper.re rhe
DSlt under the t rr.b€nr .,1.! 2rr0, r[ar $€$ ac(ivnies ** 1a]".rtrl
and thal theEfore lhe Trial Judse\ nndings in elslion ro pnvare or Nblic
nuisance @Mor be made out besxBe lhcie i5 no ouse ofaclionl

(viii) That the Trial Judge shonld not have nade ordeN r rctalion !o Narional
Coal No 4 bccause $G trdcrs \ere nol souehl and als. beause
NatiomlCoal No.4 is non tusticiable

Common grurn& in Notice of ADpenl .rd Cro$,Appr,l



6

I L Becaup sinild Amunds @ nted in both lhe Notice df Appcal a Cross-Appsl,
rha '*.ll dncr. oserhe' r,e gmrld. oeaocd,, rhe \o,q o, ApF.t ano (,,,{-qppco under rfe Ld'iou. s rb-l.ealrnJ. m..o bJ Lc r.fari\e p6r,e..

I ?. Thc common gmbds I sc are;

(i) Cunonary oMe6hip10 tandi

(ii) Envinmenialfindings;

/i\ R(fualo'.rln..ob,,5\ trLtr,ooe.firong.i,rcto,,o1ropn\deard
p.'bl. nri.ar*qillbcd'.fu..edbgerhc.rrt n,ir1d1s.., e, a,r..

{jv) Narionil Coal No 4l

(v) slaruloilaulhoriry.

Discusrion olthesnnon grotrnds ofapDcrt jn the Noti.eotAppert dnd Cro$-

(t) Cutohal arneahip tu lanl

11. The.m.,-aDpe laats rs *'tp.. gro Ind prr. ro. rd, ie ar o,tr ot *c \o.,.e nl

14. The comon submissions in Blalion lo rhh ground is lhar the appellanrs had nor,er
b*n dcclared 6 custonary owne6 ofihe tand a.d so lheretore sho,ia *t u* *." ro
Coun in the mantrer thcy did, 6 tardownc^ to lhc land in qucslion

I 5. In lhe Fulher An€nded Writ of shmons fited on I tb Fcbrury, 20 t | , rhe ptainrifls
(appellanrs) plead gI pau. l(a) and (b) ofrhe Slatcmmr ofctaim rhd lhey a@ cutomary
ledoMqs on the Rai Cosr and hale cunoftary tind righrs over ldd ar Rai Coasr &d
rbe wrets rn Astrclab€ Bay

16 n rf€ Drre,.. file! b\ fosman tu Ai.i t.qr.J.,,ntr O,,oher.,tr tr tbJSe\.n.ldlcr nn 4' Decenbr'.20tU. 
'he 

teteno61.. J.nr rhe.c x..r rions bJ ,h:
plain'il: pleed rC,tr. he.e. r'tr. Jr di.o ed b\ |,e dcrerdna .,,J o,rpf fr,.r,.
wha at p aot Nr4. th, i rrot..r',,1\ \e Dei trc. ptr1d rna F,e.otu..o, o,.he (
dispures falh excluively wirhin rhejurisdiction oflhe Ldd Tit€s Connission.

l?. lhe Derences plead funhq rhar the Narional ctoun did no1 h.ve jurisdiclion ro
detemine cl.ihs in Elation ro custondr owe hip beause this is dep.ndmt very nuch
on the Land Tiiles Connission. The plaintifs dn lhe olhcr hdd hevc fled exiensile
lmd.vir h*erhl debon$rdnrs then ideresls in the tand $e subjecr ot ihcse
troc€ed'nes and lhen conndtions over tha.



'1

18. The Tdal Judge considered rhese affidavns lnd (hen r.lbal eridence and made
findings in €lalion ro rhe plainriffs srandins ro bE befine th€ caun He said under rhe
hesd\nE Nature oJ I h. pldktit s i rterest s a,.l co..c al pg.2? ofhis published re.sons
{te.9670 of ApFal Book) that he ils sathiied lhal rh. tldintiits and rhe people lhey
rcpmenl havc a physical conncction wi1h rhc coasiline oflhe Mad.nC Provihce He
loknowledses lhsl theF oly bc sme who aro not custoDory lsndo$ftm, horrerer, lhal
all lhe plainlitls bale a genuine inte€d in the opeation ol the DSTp synen and have t
genuine conern !s 1o the envnonDenlal efsl oflhe DS1P operadon. The plainlifrs
expftss thetr concerns in rhe a{n&vils $er' filed where they deposej mdngn.$e6, thal
lhe lailin8s rviU anlain chenicah or poisom lhal will ailecl fish nock dd other mine
re$urces dd lhat these lailings will be wshed by seE curenls tosards lheir fishing
srcunds and villases, deposing to thh relying on their local knowledge of rh€ curFnk.

19. The rrial Judse oonsideB further the ksue of nfldins at ps.63 of hh puhlishcd
da{'s (pe97rx.fA0Frl Bdot) Hj.- ltom,f @rsd lns resll{denb. correntids j,
€lato. to L\e dispule olcr thcsc porrions olled md said Lhisi

"l .la dot thihk I dn in .lans* aJ olfen.lins asai^t it dk.l I fail b ye its rehwhc.
to the qrestio" ofrhether an idunctian sho"td be ato.ted in the tems soudt l
h^e atrco4'.talnn 6 a Jdt thd ttu pkktills hne a semine inlere! in the
suLijecl ndb oJ there ptu.e..lihgs ther ate .orcene.l thdt t he loiljhst eil
cahlaik .h.nical! or ?otrh thd this trill dlJe.r lish Tock an l otho hatine
resoutccs, th.n &t bitinEswill beeashea t- sucumnts towa s their.lishins
etuuh.tsqdrilases lhev h.re as"fici.nt letol iderc! rhev hare eah.lihrto
be danted m iiunction

(btehphasis)

20 Allhough lhe respondens ased lhat the NalioMl Coun did nol have jurisdiclion lo
dal*irhthis issue,l no{e the Trial Judge s acknowl€dge menl of thc aact that nh indeed
a well established principle of lmd law in Papua New Cuinea that lh€ National Coun
des.ot havejuisdictionto dcremine dispur€s inlolvins owneship ofcusromary ldd,
T[al is an obvious legal fet.llo$€rer, to be able to file the Ndrional coun po€edingsj
the Eppellanrs had b show $ar rhey had legal srMdi.A. To do rh.! lheJ' had lo file
authorities to show rhal rhey wft authorned by villa8cE from lheir area 10 brine lhis
action to pul . srop ro the DSfP ton progressing any funhcr. ln fior, the Tial Judge
notes thar lhar u $en main oncem, thcllhey rvan ro srop the DSTP. They do not wmt
|lilincs dumped i'to $en ocem.

21. Thk is nol a me wlreE the Natioml Coun neded 10 b€ satkfied rhrr rhe plaidtiffs
sere in tad thc cuslonary lddoqe* Ifthis qls. ase where the plai.rifls were out to
prore oMership ro rhe led. thm rhe coud would conccm itself wilh lhe plaintifs claim
to be the landoM.a. ln lhh casc, .11 lhe plaindlis needed lo do 16 ro pul beroE the
Coun authorili.s sho$ing rhal rhc plainrifs wF prop€lly authoriled bt Foplc lili.g
along lhe ldd ttat will be lliect€d by the raili.$ to be dmped. Thal is suffrcienl in
its.lt (Se Ti@h Mlleso & anor v. Keith Faulknsr & on [2009] PCSC3 SC960) The
issue ol olreBhip b $d lMd 1va nol beforc rnc National Coun for it deremimtio.



22 I will disnhs the espondcnls ' srounds ofappealin rclarion to lha1.

lii) En irtue.hl nndinPs

13. rhis grmd or lppeal is dealt qiih tosciher liltr thc Trial Jldge.s tufusal lo eranl

24. For r6e alperrds. rhese are pteaded d Bound:r(i), c), ft),0), (n), (n). (o), {p).

rls. For nte respondenls, thk is pleaded ar ground rG), (n), G), O.

26. The appellanls submil thd becaure the lijal .ludee had found that thea w a eal
polenrial of env iromenlal d ksle r, th$ he sho u ld have eranre{t rhc pemanent i nj undion
'lh€ EsFndenrs on $r .nhd had snbnit thar rhe Tial rudse was incorrcct or ered
{hen he found lhat theF $5 a high lil€lihood rhar rhe DSTP would cause serioG
envtonmdtal harh and hc did thal \rilhoul siring prcpf and adequde onsidenlion b
dPeds evidence called, iamely rhe evidence olDf. T@cy Shinmjold, lan Hargrav$,
DrPhilip To cr, Stcsan Jones and lohn Truding€r.

27. The respondenh subnit rhar lhe Trial Judg€ dned wnen he found lh.t rhe laitings
wouu very likely bc toxic or rhal $erc lould be serious dd adlc^e efccls on ihe
knlhos at tsNmuk Canton or clewhere in Bsmuk canyon oi Astrolabe Bay stoo
thee va no detailed or Nficient evidcnce as 1o he natue and effecl oflhe Benlhos in

28. The iespondcns subdit aho that rhere Ms no eridenco before the fial.,udsc rhal
seious environmehal danage had occurcd ed inis sas heeu* rtE DSTP had m1
snmenced This clidence k related dirc.lly ako lo rhe Trial Judse s lindings on priv €
sd public nujsance shich I will dhcu$ later b€low.

29. As to enviionmenral danasc, rhe T.ial Judge slinbarises the phinrifis or app€lldN'
conehs lhat lrie DSTP wil have a senous and adveBc effecl on rhe marine
eNimnnenr, on lhcnland, enlnonner ,livelihood ddlhe quahroflife(pe.l1ofTrial
Jldgct dechion dd pg965,1ofAppedl Btuk, rolutuc 2l)

r0. The Trial ludse mt€d, .&!r .onridqltian of al( tE elid€fte i\at ir *s indeed
dimcult to pEdid wnh cenaimy $har rhe envircdenlal cffeci oflbe DSTP sill be and
this w balanced a8ainsr .he app€lhnls concerns tar rhe @nsluences ofrhe DSTP arc
serious ly advcFe and wil I cau se denxge to lhc env nomenr

31, Fowcv€r, lbe detinddls or iespondents say rhat a signincmt Mounr of sludy hat
been conducted od cxoefr didence DFsent€d to show lhd rhis sill .ol b€ ths c&.

12. Hsvine poinred oul rhese tuo exremes. the Trial Judge lhen proceeded ro malc his
fildings rclying o( the caidde r.eloB hin. His findinss oi a susnary of his $crDl
findnBsh found alpan5 olhh eMns al pgs.4lj,12dnd 9635 oflhe AppealBook, vol.



"1. Naloe otptai"n!fr' tnr*6ts and once$ The ploi"tills arn the reopte the,
feyes.d ue .onmed thar the tdirng! tiu coltai| chetuiLals .t rdilcro, ind rfiis rill
alfe.l lsh so.Lr hd othq nanne rcewces ah.l thal the tailinEs \|iI be t^hed br sea
tutertt tovat.ls thljr JishinS gattult Md illag*. Thzf de n t h.tinied br a delne
ta eob the noie.l ffur iun ||ant 10 stab ttu D\1!

2, Stuioo approrab fhe aptror.l thd etedlt authorires opelatbn olthe DSYP 6
lhe etuilonnent pcmit, oriindl\ arukt il in 2000 and host re.ed! ah.tuted by the
Dntbt oJ Lni,ometn oa 10 AuEu! 2AA9 1he petnit h subject to 5 2 can.litioa !1!
rlaihtitlx ad the peobte ther tor.seht de concenal thu! the toili.ls vtlt contain
.hehicdts or nin6. thd thit -iI at/ect t;!h :to.k\ and other noirc rcsaurces and thu
th. taili,es wil b. wathetl br sea cttu,ts tovaA han nrhihe etunnts and Nilaeet
arc of,hith is that the oEMP te lpptowd h, the Dir.dor a1 th. tih. al triat, ii h&l

3 E"ito@ttl elJecl o! opdalion oJ th. DS.P: h is likzt! 10 b. se,io"s and atlw6.,

o)

me', \a^-tJarp..,ht tt, ,dr.nL \ aotb,hN, a.ot rL,e.t b\ th.

Theftritt be o shothdtng afbehthic o4Dlnsms oQr a rlae eea (d lean
IiA lqdrc tn) dk l thi! ril ineritablr alts the ecolas! olttrolabe Bq,,
which i! u hotqat ofbi.tliwrsit,
h it yery ljkelt, thd the tailin$ rill be t ric 10 ndine olAMhnn nre
ka ||dss in th. Mtttdq dr@ ue hon 10 sow.,fthe noa diwfe catul
fe.lconnuitier in the watut, an.] depotitins t 1,000 lontus ol tditinss
pq d.! irto . pLd of Anolabe Bay rill haw ah a&'e6e inpad on the

defedatt but int.a.Jvil be s,biect ta siuind s"bhatire conrok
,tuelins os vell 6 wifrl*ir.n uNellihz atul be tubie.t h phtne
sheainp. ad that subnahti.l au@tnies oltailin!: tiotorvill. l.t tha
wr 100 tu.hes of the wtet.olunn nh. ditih,. z.net atu1 /iort |tu/e
tha vi1/ be ltuNoaed 6 eroh! turentt shoreeanl un1 in the direaioh
of Mdd.re towh and the tuh c..! ated al Madake Ptuince

(hyemphsh)

potenlid envircnmdhl ham s sulmnred !y the rsspondents, !re dnee fold,

the cfrccl on th€ benthosi

lhe bchaviolr of rhe lailings.

14. Thc issue b€foE ne is whelher lhe Tnal Judgc Froterl! comideEd all lhe evidene
lhal vas befoE hih because rhc respondenls subnil tlDl hc did not



' lt b wry Jillcrlt to pre.|id rnh (dui"t fiat the ctuirmnentd enect of the
DSTP eilt he 8!th si.let al ttu cay agee an that btt djtu{ee 6 10 ihe nturc 4
th, htat ca., otu?h't pU, ct \pg.,r n t. d dee . Nb. F. pg.ao-8 ol
Appealtso.(, \o1.2l)

3? 'rhe Gpondeds subhil thar the Tiial .,udge ercd *,hcn he foun{l lhat smolherins of
the benlhic organGns ar a depth of 1.100 merq would havc serious lnd advee eff*l
on oth€r pans oflhcecology ofBsarukandcoNequenrtt Bdmuk Bay and Aslrclabe
Bay The cspond€nh subnn thal the eviden€ is rhal the sholh;ng ot benlhic
oBanisms on lhc sea floor ai t,t00 merEs wilt no1 hare,ny eitocl upon lhc valer
colunn d 50 ro I50 herFs. which is the zone othumd..livtry.

38. lh ny aiew, the Trial Judse did medculouslr cofrplE rhe scienrific evidene of
wilneses btought by both ihc appe lldls od the rcalondents I Iwin s coNidelcd .u lheir
cv'dene, tlre Trid.ludge prcia.Ed the opinions and quatilicdions of the appeltants,
expens. Forexanpre, arpc.9682, rhe Trialludse sid;

t0

35.llis Honour deals with lhe envircntoenlatelIect oflhe opedtion offte DsTp sysrem
ai pC! 1{ 1. 4l arhh ruoL \pC. ob- o ob8! AoF!, 8.o.. \ut 2tl. | 0,,u. rhetr
fndine. undc Lhe I \ub-hadrnas i,red ah, \e

16.7h. etlect on the bentholt His Honour said aner oonsideElion and hearing ofa rhe
evdence, moc p.diculsrly frcn the expens on envimnnenet dsmage, iha!

' Ttu edlerce ol Met^ Eesr.a\zs. Joner &n Ttudihgo yas usefut t i each
, hhpa Ba\" a4 t rll, .-p,, -, , c \ ltnoi 3r .a!!j! ! rt!!r::j!D:j!r:14atill!fud!\t!:!!!L1!J!11tr!!! h'tt!!!, trc { a, r.e -taa.\w\
w/tuss oh ecctoticotaoitut isttut Dr'fder. peoctunjst. t6 inlo thz sane
catelon as d@s l> Ware. a dhehtt n.tdtuteist.
I acopt the eiden e oJ Dr ReicheldrBnshetl dn.Llnd at a fut nd t js wr
ti*.U that the tuitinss wrl be tdtic

19. Agrin, sl pg.l9 olthe Trial Judee\ tsons (pe.9682 ot rtre ApFat Boot) on ihe
evidene ofDf Luick, the tlainritls oc€anog.apher

''The plaiatifs hare p.own that these.once/h.t ure h.Ijjuderl rbekis
Jjnniry ?nn ipallj or th. evett diden.e ol Dr Lui.k tu1 Dr Btu^rjl. D!
Lti.k. an tui.k ed an l hiqhltaatiti..l tofessionat. eat bte un
ocemtabher to tife ei.lenrc at th. bial "

40. l bis finding is supponed and € rspliied ar pg.40 ofrhr
063l ol ,\e App.:r DooLr sfcre l-e , dr. gar qhi,.r 

'h(experis, the rlefendm$i wihesses wee genciatislsi

ljia! Jud8e\ &bms (lg.
pliinlills wih6$es weE



''\rr fte i nade neoite.l dd helplut iubhjt:iobt thut drc|| @s.ther th.
fwported llab ii tk bavs oJ the opinians .fDr Lui.k an.l Dr Etunskil
trpaed, t js aryred br the dklerce oJ Mr H*'ared.s, Mr't 

"rtiiset 'd ltr./ona I h@e carcfultt' danin.d then eide"c., tuhich .@t be di.thilsed 6
jl-bnsidefel, oulandbh or ts,atutu, but it 6 erdence oJ nie,tilts rho de
gen tu|isfi, tut speci.lirts. Thzr are h.t as.nefl jh the i.l.t\ oloceunoodphr
a/"1 se.lineflati.n and natin. .each.hXta as D Lui.k arA Dr kahskil arc "

41. ,l\llhoueh ire respondentr subnn fiar it ws nor possible lo dhcern fon the Tnal
Judge\ reasom, how he cones 1o lhe view ihar this efid on th€ behthos would
connitule r prilale nuismcg and public nuisnce and lbal lheE is no eviden@ rlEt lhe
snolhe ne orsode bmthos orsmisns ata&b1of L100 nEtes vosld ho\€ .&'io6
and adw^e eX.cB oh othet pdtts al the ecalog of a^adti ca|t., and con*qknny
Bann,k Bar ah.t anratabe Ba) ', mJ liew as slared .b.ve is rhar the Tirl rudee
cosid€.ed lhe evidence a be srw a.d hard it. lle was nol frisraler ornisteJ nor did
he sisinlerfrer or hiscElcul.le th. ridcne on !en$os. As !e said dd as I poimed out
!bo!q ihe evidence fon all thc erpens h lh.r lhey ad atl unable lo pEdici lnb
cenainlt whar lhe cnvironmental efedt oflhe DSIP will be, b rhat the Tial Judg€
found the evidence ofrho plainri |fs expen Rihe$es. to be nore ctiable

42. ?bJi.it; Tbe respondenls submir dat lbe Tnd Judgc {6 Mons or ened wten he
lound lhat the railirss vill b€ loxic to ddine o.edism. Thry subhil rhat rheF \e a lo1
ofevidcn€ !t trial lhat demonstrated tar sreps will b€ r.ken to cnsure thot the lailings
willnotbcloxictohdinelili.oursiderhenirineznde (myenph6ls)

41, The resqondenls $bsii ibar $e Trial ldse \rhrn ana\sils thc isle or loncnyj di'l
nol ftcognise thd ther€ is no eridcnce lo suggesr thar rhe toricity or the envimnmenlal
etlel ofthe diluled t ilings. cven if dy. will be oulside rhe nixtns bne or in oiher
*ords, apped lo bc in breach of llE cohditions of rhe sbrulory lprroval.

44. The Espondents subnil lh.r ahnough lhe lcarled Trial Jud8c rfercd 1o the cvidence
ofexp.ds, thal ihere ws no proper logical eBoring Ihat lcd to his lindiqs be€uss bis
Eens in reldion lo rhal arc only a page lon8.

45, I nore lhat Dr Shiimield depose! in her aflldlvit rhal funher $udies should be done
b{ause lhe iudies beforc lhe Trial Courr rre nol conclusiv€ evidence of rvhether lbeE
will be enliromcnlal dmage or nor. rn fac! ir thc pa( b€low {nich is n) disssion
on the behaviou oflhe 1ailings, the spondenls subnn hal lheir expens reports sussen
otheNise (pai.2.l8 of fi6t Espmdenfr subnissions dated 5'Octobei 20r r).

46. The RsFondenls $bnil rlso $ar if $melhinB do$ go vrong cor'1&ry to lechnical
evidence ed the tailings do nor behave $ pEdicled by lhe scientilic sludies or!rc toxic,
thd dr&e aE plans iD pla€ lo prclent d! naterial €nvirodenral ham o. any nuisancc.



12

Tnq {l\ m rhe $iotrF d DJ lare. WdC.sorn dnd trdontadsefremb.,20tI
sh.h 6 kndeR'l ro rhc Strplrt.vu d. ke\h (!ioerr. lNemo ro o) ifcdoGlrr\ I F lFdd.r o D' qdng derunna,c. rhar e fih, ,esporde ,. Ft e. on ,.jre of lern .meF.T\ rcf ,n.c .,.i.n\ ad p,,dranme ro. rte Dstp q,ch F
oMblc ol rurdo rdll) .huhinr doqn rhe \to. J\.n.n d, endoencr .o a\uiJ
vgntrrcant deb' 

'blng 'mpdr 
6 rhe en\rronnrnl

4?. $4ral h oblious ro me is that a targe mounr of raj|nss inctuding acid Ned in th.dhd'on pe*s. rhe neuaatnaiion ssens ud lhe seed Mtu lsed o hake lhe laitings
liquld will be discharged inlo the sea, Punins aside the scientinc tshnietilies, rhe;de f r s ll be rir tfe b' ing.ohJ. \r I inl,nJ do,Jinr o he r.oundcnL e,pf G. atl
ht ld Ing {il ..oamred' d.ra) or rlp.ed t.,, Inr rct . 1 . e,roe,cc I fnd. r.dt..o

' 
r|Fd!'dl-le mJ Ln.ctu r. the 

'e 
po oents t<mr. \r. oo 1or ($v q ,r,rT -e_ rolf dnprd *.1 re hdr . Lh\ rl'e hd\. p,eoded rlern*he. to, rtc,,-rpecrpd

{nd i, rl e err jn e1\ rcmmu, d.!s, Jne. oc, u. rnr .hc,,.. rhe nora d, J tau.
h the @ in its richness md biodivenity, qhar w:I becone of them? whlt obout lh,
co-dtlinsi lbar dboul rhe ckar, .l?u seaMlcr. Nobody knows. OdJ' rhe futuR will ell,
a t'le rhal is botb foreboding and arifr.

43 The Trial Judac has considercd alt lhcse od his conclBrons. D my Mewj de thecoml @nolusiois, ba$d on rhe uoccnainty of 1G elideM.

19. The b.h6ia0 ot th. tdtintsi The curcrns td rhe sa Bilt obviousl, nove
lailings. Despile what I iavc een and heard tion lhe espondents, nt riew is that
Isre of the raili.gs is cssenrially ulooh becaue thc behaliour of the culmrs
delemine rhen final re$ing phcc That atone is very unprdicrabte destn€ whar

50. I have d$ h€ard that the respondenrs do nol ktuw srar is in rhe sca in tems otFa
life md lhe spoies of sa life tud orsanhms conhined in Asrrohbe Bay frcn l5l) to
1,100 nelEs The comnon knowtedec i thal it is d ma hish ii Dlrin; bio-divsiq
md a sil€ ofnmt a yel undi$overed species. And with $'s k.ovtedse, I decision h;
bsl made ,u ddp r.id Md un.lcxl rorcrg, .ror'r4r. rflr r h rde diea o. rhe oledn
ll@' vJ lomes. a rlx lor.e r or l ( lhD,i qer. d o r,op ihod\ ell ir l r rrca
dJ vlro lne off rm land dnd \,. n or rhp. le!, or rhi. du I in8.

' . Theexper' Ep. G €I all o Lncrr"ir. D'uECRrun,k,| |lx.drdarr.rornon
26 qeorembe.2'Jr0dotrl{.r I \epref 1,.lOjO 'ab3r \o. o).otur.r,i.
ucen.inly where hedeposes, amongsiothen, tiat;

(ii)

Th.t it sehs unlikelyrhd lhe RanuNickcl Mine Refirery Taitinss will
tuncrionas described in thc Enrircnmental pl.n (pe.?).

Iar it is noE likly rbat the tlitines q,it, accumutare in r,o near snore
odyons lnd inbr clnyon plaforms lnd b€ rraNFoned as ! ,(pr! mds
*ith hiBh oncentiation ofnon, sutphate, mag.esiun and ennanced metal



r
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co@n&ali.n ofNi.kel, and t hlr h€lals. {offid Madsng n' & R.sr.
nowing wilh lhe currenl (p!r.7)

(iii) Theserefinerywanes. cnherin solid form.rliquid. !'rd eirhshor orcold,
wiu later lerve lhe canyon od dole lo deep Mrerj dcpending on rhe
cuilent (16.7 ed 3).

(iv) Met consulldls bNe prepa.ed repor! on $€ir elpeiences in DSTP
operaliotr and emc or these DSTP.xperiences havc resuhed in hudtr
lnd enllrcomcmal dadagohutM.e, peticuldly ar l,ihir, Misima, &d in
orher counl.es. (par.l0).

Enviromenbl danase ai lhese other siles have becn Fublhhed in scieflce
iowls which Dr Bi$rs(i1l h6 refcntd ro, io tber frake this critiquc.r
conclusions The Ramu Nico nining consuhuls Eports hore specifielly
demonstare lhal lhe nines operations Nill cdlse cnlierdenrit ham by
lhc use ofthese tlctics. ee blturing olco€lfor udesea pathway tbr
the pipelin€i lhc discharge ol consrociion ad Eimry plsx q$!€
malerials illo Asrmlabe Bati thc smothering or bqins or marine
ecostste'ns in the Basdut CanFn nd Vitid Shitj a rcduction in nrid
dd d@p wder lish lbundance .nd divebnyr ail other hine w6re.

('i)

(rit

r\) lhe ScMS Ren'm lolrd, oongq olhe! rharr

sinilar and seveE environnentll bdn has ben publhhed lor rhe Lihir
and Misin. DSTP mine operalions (Fnr. I I )

Reborrs wwcd bl Ctudo Acil 1200') Md Dmes & MooE lt999j(I:e.. . ft! lo' I 
'L!n 

d. ddd' 'url bcr'. .n o.hr on. I lrder o
avojd polenlial envtonmental dmaee (od I I r. (h) enphasit

(!iii) That sludi* suseen rhat these miN vdte pil4d on t€ ss flsr lrTe.rs
Iife in lhal regbn evcn lome l2 yea6 anei hinc cl.sur (pd.l3).

ijr) Ihc Reporl or the scouhh Association of Mdine Scicnce (.SAMS )
describcs lhe envtonndtat ifrpact of de€p sa ailirss Flrcmenftefinery
wasEs on the sea ll@r at 500m ro 2000n al Lihn and Nlisina islands.
The SAMS Repod sbould b. adopred bt lhe PNG Corembenr s
EnvimnmenlaiCuidclines for DSTP (par.2l) (my chthasis)

Al Lihn, the dercending DSTP liquid nud was crried awat by
cudsnts. I hese particles had high concentBlio. of heaiT metEk
derived by nic wte lLume. Thir wiLl nost likclt hpDen (.lhe
Basanuk Bay DSTP operalions (p.r.22(s))

ll-e ( \V\ Rcoor \ri'ia. R n' \tro\ .o. rld)c\ . Ldre.
b*use of Rdu Nico's use of inaooropriare nelnods dd



ecrr|!!!4 4441 r-ri 4!qqr! d
mipns seololkls. Prepdation of these Fforts witt requne
advanced @eanogmphio ships, experi€nccd technical md scicnrific
crew md spsidizei sdpling equipnenl to perrom ddequare
srudcs par.22cxt (ny enphasis).

The pre*lt dara is nol adequ.le ro nalc sarenenrs aboul
upNelling in dEBasduk cayon

(xi) Th{ Dr Druskill s inlerpelarion or rhc SAMS cuidotjnetRepon suggest
thai PNC docs not have the regulatory, monilorihg, scientific experlise or
odnoer.ptuc ship crpabilily to moniror Dsrp mlrerjals in Bamuk
Cant6n, Aslrolabe Bal rnd Vnld Slnit(paf.22(b).

52. Il is anid* .ll these unedainty. thll lhe Tri.l Judsc ruled as he did. And Dr
Brunskill's rcp.rt h.iusl one of the m$y Epons rhal Ms Tuive), for lhc appelltub
tendered inlo evidence lo show the n@n for the govehnent io retlecl on irs acnons sd
lo c!ie! rhe deision alrcadt nade for cohne.cdnent oflbe DSTP

53. As wjlh many rural ds€lling Papu NeN Cuineans. the sea dd the tand is lhcn
sedeh or shoppjng mallj if I cd pur it lhat !ay. And rhal k co@on ho{tedsc
Mongst all Papua Nelv Guin*ns. borb cd&ard and uneduDaled lr js fmm the 5ea and
lt€ lBnd harth€se village's/people rcll on lor rheir suvival lnd exisrene. Thc triner, in
this c6c, Rrmu Nioo, *a0is to lrofil fron rhe mining acriritics pEscmty ongoing.
Shouldlnyaovernn€ntoflhedayallo* $isb hrppen when the resuking conseque.ces
ar€ unlnoM oi a in lhis cM, deep ed minina is a banncd activn!, e.S as subniled bl
dE appellails ar par.l56 ofl{iley Ldqe^ kincn subnissions lildd in rhe Narional
Coun, that deep sca lailinss dhpos.l is banned in aamda. Uriled Slates and chii. od is
never lo be used becaue thal railinss dnposatme6od is rh€ conplele .ommry of *ortds

54. Amidsl these cefi.inlios and uncetuinliB, ihe plainrifs las_aer 6ised very pcrtinenl
subhissions $lrich in mtr riew, phed on the Trial Jujse . vory heavy rcsJ)onribitirl,
whi.h was to nake a decision \hi.h qould, iflhe injscrion !€€ Ffused. Dcd fiat the
lMl Nople sould conlinue to lmglish in uncctujnly. ihhoush be.efirins unrter the
'.1ewlop-ed proghfrhes oftbred bt Rmu NiDo. Or if genled. :s rhe Tiat Jldse
hinslf said. 'rre ntltipli.t cffed on th. prari"ridt .nd nd;onat e.ononr af
.onnen.nenl oJ a roje.t oJ th)t ndE1itu'1e, iottd be .letayea 1n6k, ..nli.1ene ih
PNO nouA ba inpaie,l (paCe.4l ol Trial Judsct @soBj ps.9684 ol the Appell
Book). I hal k a rhlenonr that can b€ nade by anybody, te{ alone a Judge, silhoul ihe
need for evidence rnd in hy vie\ werc inadc b6ed on lhe present econonical and
p.l1lical clinate of this auntly, shich is connon tno$ledee and also based on lhe
genoal unde^tandi.g Lhar ifihh prcjer is nol siven rhe go lhead, $e coulry sldnds to
roose rereNe. I d,scuss rbn Infthct r\det rh. titte telusal bf jaj,,./rDr,, rbousing on
the govcinhents conlncrual comhituenl b qi\€ ad Fl.r Rm! Ni.o's leeislalia€ dd
conlraotual obli$rions to p.t tax.
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5s. My view h rh,t lhere is subsldliat €videncc of tikcty enlirommlat ham whioh
vould be caued by the dunping oflaiUnss by Rmu Nico There are in fet exlreme
gaps in rhe scientific tnosledge. Atso, srudjes hare nor b*. done ro collate dala so
rhercf@ thec is no proper identificalio. of risks or tualrsis. Furlhe., the
npFoal,pernn dbslng thc d$ping ws giren on rhe b6is thar no cnvironnenral h,m
othei rho s olhriig would occur which is and $€s ifrpGsjble lo onclule.

56. I nnd lhe Tial Jndge did aol c(
liii) neftel aftnixnaiont (irclDdins privat add public.uisdme)j

q. In eround.,r o rdr ot r,. Nor !p t Aptq. rt. rpoct',nr .u.r{ o, f 'ud Indr hr

Haling lirund the app€llanh
dd pubiic nunan&, orghl lo
€ntitrehenr ro an injunolioi

had eeablished causes of acrion in prirsre
hare tbund lhc appellanh nad a/rtu /rd;e

{d)

should only have refucd fl ihjunsrion if special cftunsa,res erNM 6
daplee lhe allesed rri,r &cts enritleftnt.

shodd hale fomd !p/m,r.tr mlidehent and no sp€ciat circumsldces

Ercd ii fi.ding no enlitlemenr to rcl'er,

58. The law in rclaion lo the srant of pcftancm iniundioN k sumai€d id 1he (c1l
SpB. Eounable Rcinedies. Iniunctidns tud Sbecific Pertomance. seaenlh F,lition
( 1980). Al ps,392, lpry Gupn) slltes,

"t,all.es, jt it a ndueroldt.reti.h fieth.r a ihiurctiahwil ot tt kal
bz snk.t hut the ndnbd of eftrcise of thdt d^cretjoh Ltepetut o" the
yecne nature .fthe pa]1icllar r)ghts thal jt is saueht to protect and oa au
othel nderi.n circu^hrtes '

(sr enphar)

59. spry (supF) quotes ruthent ps:r93 frob rh. c.se pride of Dcrbv !.d pdbvshiE
Ahalins Association Lld v. B.itkh celanese l-rd I | 9531 ch. I 49 !r | 39, which silles;

,1a illrad,oa h4 aorcta|,\, b? rct,ld o\ a -ah,, ut darar,a. sh-Lld
it dppear 10 he,hjBt or ' hight, ,tearohable to srttu it, by rcfeftne taprabh'hed.tutrbl?,H id. r4,\ r.h .t t, rh?r, hra\he a q4i..,^.
the abe@ of rteaa hondx o, such ottu nat'.,s F,nher earu,! 4:ns
h$1 be ta*2n itnD a@rhl by th. court.



6n Itr. d' n rl he \drio' dt' oun bJ rhe apF'idn|- s. ejti. r\.b. to, d ru,a,melrr'un!r on Ih. i. d ni nlr'on .ecJrg rc'e.hdrn r, m roro,!r r \.re!r i,t ulich
differe.r coNideBli.qs anply.

61. Muryhy. thr law of Nuisece, par 6.20 sLtesr

'A! tn the ase ofdan&hry injuretiohs, the cautr sttu q,ia tinel(tjrkti.nt \ery spfiryt, T14a1 th)t sho"1d be the cse is uade4ahnabb
,heh one bers ih nind that :ach odes ,a sde,l b<lbrc d @npt.k
cauE oJ tution h6 wstert (thal js, beforc a4, ac1tut harn h.s ,ctnly beeh
. .on-NJ tat4.,ttth,, it^ga".ot|, r-,?p\Jttal rat4 4brb"
adih," l.t-,, 'h"aoLa rrl L,a,a4utattn.t r nti4 thr.n,,r.

c6e i, vhxh the cltunants bee l.d4,t oJ ehj@.hins roat, the cou,t .f
)ppat t^ L"prquetl ta gdd an ihjxn.tion en.e the dandse thd w^
.lededras i^Lfi.ietult nkinem lletoos v. Kendeny Lcigh Dcvelophenr
co Lld 096D l?5EC 9l

62. A8ain, ar pss.r79 and 330 ofs!!! Gupm)j lbe adhor slare\,

'[A]t h6 be, een, the .tcgee oJ ptubabitit! that th. Ntdiot kjLlj, dl
accu, n6t be veiEhed toAethq vith its gatt! dntl lilzt! c.L\e4@4.es as
wen $ vith d\' othet hdlc6 that no! dlfea the batdnc af tw^hjp u
j^|iQ b.beeb the poties; af.t the obset,utioh of R6set U Iin HooFr I
RoEts U9731 ch 4J ot la,se 491 sh.ut.l be not.a, gat thest ot ,,e;dd
'indihent " in thjs codut hetet! indi.aks \hat the ihjurctidn ne rct be

Atuntedpreh.turcly "

63. A quia liDsl injundion ws comideEd bl the Natiomt Couh in prslor ,Jotuson
Pvawa i. CR Andake Nunwa (2olo) N4143. Tbar {as a rcpresenrarve lcdon and
conceicd d ea p.ne uFtl\licali.n fd ordqs 10 rc$rain thd detcnd!.rs and then
esp€clhe nibesne. fion enrring dre Simakin libet cuslon?ry land and pn,vo(ing,
rbreatning, intinidalin8 or declaring rft on rhe Ftai.titft ribe. Mak,il J quoted
.r1$si*ty frh F H l-assh, Rhedier oi Enalis\ La$, Blrte&.rtis, second Edirio4
(1980). neld andoncludedl

''ll. Frah thek discq$i.hs, I snndise thepriEiptct ofqurt rha
1'juhdians as f.n@t;

merc n"r be pr@lol ihdideht.ldhs! to 
'he 

plairtij't rights.

'rhle nwt be ptu.l.fprospdjre rtda!:e ||hich is stbstdtiat or

Th. riolation af the pldintilfu risht! it ineritabt.1
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6r. Ar pC64 o hi\ .a5M r!,lJl DA.o-Lr/' 'hc tra .udee., a p!A.{d . cae. dd
&au $r'\rhe on,babil:,' ofl.dn a .he rrr.rond c\ro1r ot \ kr .i.rdearu rh-\r
submissions, rhc Trial Judseconctuded (al pg 6j, vol.21. pC 9708)l

' Eove'e. it is attu rel.rdnt that aI ih. dejitutahb a?p?d to be natins
se,,ihe efldts to p1i ja plde ellictife nonitoina pnna.ots ta e^,re th.l
anJ prcbt 6 with the npsart\ oJ the Ds rp 1ri, be qi.\]r, r^e,liea 7.]t
eryagehent oJ slMS, tharyh .titicire.l 6 E/e.n wa\h b! Dr Lrxk, it I
pdilDe neplo\|t^ rnefentiah an./nitisatioh of.tdsiv hsn tfth.
.illi.dne dt h.tn ofthe ry)c ftavtublr u1lt.he edb1thr ptoihifi do6
etratt occ,r th. plahtilf viu be abte to candence Jk* p@ettiag! al
sh.i tuti.e md ket ttu qpe of tutjef soryht in thqe prokedi"Es ,,

65. The nlst Fspondedl submils rhar it k ctes tiom the above p!$age fiat lhe sandng
of aquia uhd ii' trr"n rJ d b< Dre ndr e r5eJ.ubhr d . ret),1C Ur rh e\roe ne
h-nre,\e I'ie rlrrc rhr '$rc oander , he dopdmr .
nafr.. th4 ,here qr ro booi i{ do.por,i\e dmrrqc .!tuc, ir .uD\bn[,t .no
rtrcplGblq and that viol.rionofrhc apprllhfs lishls G nor inelitable.

66. I asree niih lh3l, tbat at this point in dne, there js no dager bccause Rmu Nie bas
not comenced lhe duhrina of raiti4s. aul whs i do6, ir does so ahidn rhh
enlmflnent oI wccnainly. Pahu Nis s tosiris is thar thr dhpilg oflhe taitings jnro
ihr ee.n hu.r be alinqed h l,ppcr' o uirh.rddr re the J.. of I r.cnd r) €Di,,. he
c rech oi ihe Junrins.'orxni I drrs r\.,hh . a frrr e,hdr i. ornned D orhcr
d*elop€d counties, nrlwnhsanding rh{l this counrJr, $dns b bose a s,ear d*t in rhe
d$lrucrion oairs oced and its conrenh dd i$ peopte slaydfliEj in rh;eventthde is a
dtuaster. Ofcoup, Ran! Nico has presenled evidenc ofrhe neps n wiil tate to prelenl
a catastrophe. but hplemntltioq of rheR sreps n at$ i norcb ro Rann Nico. ti h,s
never nad to prevenl an onvironmenhJ dis4ter of indense proponi.ns wiEr h lhe
surrulee the syslem eiu wotk. a question I .h sur lhat roubtes Ranu Nico,s
mtuagoment alro. should this gavqncnl of{\e dal rakr such : hish ish and s\ould a
responiible CoDn allolv rhis b happen? ofcoude no1. the Trjar judgc considored Md
lddres@d all thes. thoush not in rhe tcrhs etpEsed.bove. and nadc findings in
relation lo dre crGct on ]r€nlhos. 1.xicq .t laitings ad th. btnltiolr ot ihe hilinsr.

67 Hillory has sbo*n thal $ienlitc opinnrns have bee, negatiled by other scientitic
olrnions md thco.ies ar lbc expeNe o1!1hers. tn this ce, n lil br a1 fie exlense ot
lhe plaintitrs dd vill€eb residi|r8 alon8 rhe afteclcd coasitine. The Tial JudSe, in nl
v'ev, did consider those scientific sludjcs and evidencss. (pss. 9673 lo 9684 or lhe
Appcal Boot and pgs.36 lo 4 I afthe tikl ludge.s €a$sJ,

63,I ad nor salisfied lhat lhc TrillJud8c aorcd upon a mnc pijncjpte or tt at he a owed
trElevad or entrmeous nafieB to euide hin or thai he did not 1&s is6 acourr n*erial
co.rdenlbN. monesl olhe6 (see Rundle v. Molor vehictes hsmn.€ tpNcl Trusl
JI988-391 PNOLR 20i rf,wis v. The Slale lt98ol PNCLR 2r9) for me lo then m;re a
tinding subsliMinC rbe Trial Judgc\ fi ndines.
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69. And ths Trial Judge *a influcnoed by ihese tdois when he ruted oi public ed

70 The ele'ndrs of public and pdlar nuisance are !s slabn by rhe Trial Judee ar !g,43olf. 
'e!,on 'pgobsn o Ine 

^fpcalBoor, 
FeErdreo oddt.b,,!.|"".;1.€-nj

4-tj!n.n vinnt tu Buie'*oflrr. oa dnd <a\-ot lu,r. ro,11 u I eFT,ns L.x
Bool ro npM\ lu__ !h',h .dre. 

' 'dr 
1-etoelr otF'i\. .nd, a..JR

rhc defendants conduct will intoneE ujrh lhe use and enio/ment or thc

' the c.ndud ofthe derendht h uniawtui, uwdanled or uneAonabte.

71. Thcs rxrs ako slale thar lhe elenents of pubtic nuissce {e;

r th. cotrdNr ot 1he d.fend 3rn ca uses i nconvcnience. danagc or ha.m rc rhc

lhe plaintifl is a nenberofaclars ofF6o6 who incd sone panicutaror
special lo$ over ,nd above the odinafy inconveniene &d annolan@
sulteed by the gei6t prblicl .dd

rhe condud oflhe defehddr is uilaRful. unranird or urasonaore.

b pnvate nu'ence, His Ho.ou considcie! Mo hsuesl

Will lhe ope@rion of the DS]P interfft virh rhe ptlinli{i-s lse and

Will rhe opemlnin or the DSTP bc unlawful, unwarmnred or

71, ln Ehtion to hsue no. (i), the Trial Judge found the ctenenl of p rale nuien.e lo
have been poven b*ause he w6 salistred on rhe tndings ot 1&1 *hich r Efe io ahrs.
that lhe ope@fion of the DS1P *ill inreife.e wirh the plainrifs 6e dd eijorftnt of
customdy l d inclding rhc ses. I aaree ritb lhat.

71.lnrelariontoissue no. (ii).rhe defendanls/reipondents aryue rhat deoFeoltonotthe
DS rP n brful by vinue of the pemil gnnled to Ram! Nicor basicaly. rhar a Ffrised*tivit is laMul and not subject lo ch.lldnse in a Coud. The €spondenls furlher submn
rh* s 129(4) .r the Etunorhlnt,4.r, lho trcvision in conlenrion, does nol applt because
the DSTP his no1 yet .sn€rc.d oltrdlion. Bfr fial acooding to s .t,l{31 of $e
Ewiroment ,1c1, the app.tldnts cffnol s@cesd because the etivilies to be undertlkn
by ltamu Nico, have been aoihoris.n lo @mmence u.der e Enviomcnr Pcmit

75. sS.44(3) lnd 129(4) of lhet ironnent Acl Ead;

(it
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"14. OBLIGATION TO EAUE A PEfuI'IT AND RIGHTS OF PERMTT
EOLDERS

(3) n aifomcdal pemit.ont'e\ oh ltu htndt tue sht10tTr!
afi the a.liritie\ speciietl ih the Ftnit in accat.Lmewith the
conllitiors inp.*t ndt the petnil

"129, DAMAGES AND RECOVERT OF COSTS ON
COMMENCEMENf

(1) Nalhins in thx rct lha afect the shtfhnhaN6M
nq hare a1 ttu 1o resttain, or obtain.lamges in resp.ct of
hircnnehtal hattu

?6. His Honour found lhalj

(i) S€rious envimnnenral ham will b€ caused lo Aslrolabe Bry and olher
pans ofthe $a mle$ ofMadane.

(ii) That lne plainliftappeltdls, being coasrat people, dep.nd on the sea for
rdinrendcc ol r\ei ne ihoodud nrJ of re

(iii) Thal lhe op.rarion oi the DSIP tl be untlwful, mwandred lnd
dreaomble for lhe rcasons .dsed abovc

77 I .gre wholehelnedly with lhe Tiat .ludge thal lhe Defence of slatulort
anthorislion ,lcs apply lE€. Howerer, $ilh rh*e findincs of public and dvare
nuiMcc, should rhe Trial.ludse have rcflsdd the injunctio$?

73. M] viev is that havin8 n€ticulo!$ly covered all the issres l€ding up lo nuismce.
thal vhen lhe Trial Judsc found rhetu ro be a olaim lo be in liilare and pubtic nuisa.ce,
that he en€d when he refused thc imerin injundive ordc6. Being ! discretiondy power,
lhe iojumtioB. borh quia tider and pemanent, should hlve ben srantcd. r sat $is bed
on rhe ptinoiples ofquiatiner injurctioro and pcmdem injuncnons

?9 In relalion to peme.d injuctions, lhe Trial ludge said rhis !t 0e.66 of his published
Easons (pg.9709 of lhe Appcal Book);

'2. CONCI,VSION RE PERMANENT IN,'ANCNON

Ofthe sd!" fado6 ide"tiJietl, thlk (!dn,1ins, l&elihood ahd dtht of
drirckn dal h.rn, Ndtional Ooal Na.4) fawt a ptnane"l
jnjundian 1hr.. do hat (.lelq b, ptai"tifs. lNfulhIs oJDSfP,
e.nrohic .a"eqnen.er. ahe Good laith ofpotk, is equatr
bal.nceA I haw decide.l lhat lht t,tutdntiat lartars:fo|outiksak
injtNtiah de outuashed a,\ the o?p.lingJnaa^ This is a batde iw
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,a\c tk]llitrll: hrp na^hdt,Ja oaftlLapb, d, ot \,enLn!
evi.letu. that the Dite.tor o{ Ewirahnent hdt @ptore.t oNruioh ol d
,err riste d.tiritu that.oul.l h6e cdtastnnhi. coa\ea,.nc6 ror the
ptuintift dnd tht.o.!at Nople ol Mudane I torihce Bnt Ian satisfe.l
rhal he h6 nadeltrn aeilion in soonJahh. IJ a inj,ncti.n verc tabe
gdnte.l at thjs lat. rtuAe the eotunt. c.nsequcn .s routtl bc MCC
an ll.t th! people afM.ddns Proyihcc nitt be wr! ddhasihs Needt5r
to sar, ifthek prrLze.linss ha./ been.onn.nt!l nuch eatli.t, ttu
resutr mcr reu hdz heen dill-td 7ry con.l6i.n therclore is that the
apptintjonlor lk ihjututia" is rcf,se.t

(n) e'rphasis)

80. The Trial ludee refused the injuctiohs on 3 srou'rls. These N, ffstly.lbe dejay by
the plarliffs, semndly, tie la{iLlne$ oIDSTP an'l thirdly.lhe eoonomic onse{tuences.

3l a,4414i the plainffls subni ed d trlallhd they had 
'lone 

cveillhing lhcy ould lo
tp he$d s the f.ilings issue tdt ihe gormnern ud Rahu Nioo had ignored rhen tor
yeds Th€ llaindfs mnine to Coun rE . la{ r.son. This elidence k onrained al
pg.9656 to 9657 of the App.al Book *hich is a table sho{ing afiidalns filed by rhc
plainliffs. e s LouisMcdling s alldavir. (T,b 5T oflhe AppealBook) dcposes rhd since
1999. he ha b.en writine lelie^ lo lhe Covehnent aboul these issues bul had nor
eceryed a rcsF.nse. He amexed copies of I I of his lere( lo lhat affdavn. I te nur
afte Io know abour thE DSTP in 2003 bur did not inkiare pDeedings unril 2010,
be.ause be hd alEaly @frbdced proceedi.es in 2005 rcgarding rhe custontrt lrnd
issues. ll vas later in 2010 who a Mr Dddie Tesie withdFw his oae againsl Ranu
Nico lhat MrM.daing commoced lhese proce€iings.

82. I find lhar is nol intenlional delly but delat cdused by thc lack of a Fsponse of
inteEsl ro hh plight and thar of orher villaseB This lack of interei by lhe lhen
ColemDe Df the dar inclldi.a ft. Dopanment ol Enlionmenl dd Consesation
dmonndes to ne lhar lhe Covemmcnl and its seryanh a.d aCenh, supposclly lhereto
rcpresenr lbe local people dnd rhen inrcrc$, should havc balanced these asainsl rhe
invcsr.re inle.ests,lhen, evcntu,llt. to mak€ a litr decision. Hovcler, ih rhis sse.lhc
decision in falour of Ranu Nico is a renecion of Ihc rhen Covemmcnt s pErerence to
generare revenuc tud incom€, !s n chims, tbr lhis counlry bur. b&d on the clidcnce, nl
thc cxpense of ns Foples lmd ahd eNilons.

3l I find delay was sumoienlly explained br the plai iffs

84. (ii) Lderulness orthe DSTI Anerlho Tnal Judee lornd lhai lhe plaintills had
edlblhhedcausolacrioni.publicandprlldenuisnce,lhcnexrstepwouldnavcben
to find lhar $e DSl P wd an rnlawful acliriry. His Honour found thar ro be yr becouse
he rcased rhrt m .8Brided pc6o cd still bring a claim lor dan.acs He edoned
,ft€r comider.tion of rhe Espondcnls subhissions in relation to slalubry sppsvak aid
lhe law of nuhoce includ ing ss .14(l) dd 129(4) of fie ,,v,rd,red ,1.r, rhat;
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' ...Fir3t tha EDrohnLtu 1.1 does nat eni,Suish ttu 'j-?lt Q a pelson
agariefed b! d.tul or appt.hede.l enitohnental hdn t brins a Qnhon
ltu rcljon ainetl d yewnlihg @ntiitun e af hod. Iher. is no rr.risian af
the Acl thal qpretsly ettin{uish!: coahan ltu or undenyias lai riih^ ol
action Atul an t! pr.per.onatudion I dete.t hathins i" the ehene of th.
Act that inpli..ttr *lu,let unnok lar actiod Setundl, t".tu tlt ]tu of
hr^Me il 6 tu1 reesfunt a &jne lar o delendat o sct I hde a perdl
ta do thts, the lN aLlNs ht ta cohtlrct this dctirny lhe lav olntjsahLt
sals that statubd tutharila|i.n 1o c.ndu.t .n d.litity that eiyes he ta a
nLiwtur *ill rrarid. th. .lektuhfl vilh a deleBe ont, jf the eisdhc k th!
ituritabtz .onse.t,qce .f@"dktiis that etititt Lotd Drtutlin st.ttd th.
t1tirci . in Mancheiet (pnatutio"r tdtnsw.flh [1930] Aa t7Latt,l:

*hu PofliaMt hat aulhntiytt a .enoih thirg to be tule ot dore i, a
.zrtdi, pla.e, thue crr be ,o ktun lo, naishc. caufttl b! tAe mktag
or &i4e of hd thike ifth. nuis@e is Io, the ihditabt resul of the
mklhq or doitE so adhons&I

That pin iple *ds .i1ed rth approwl h! th. H@p af Lotdt ja ttu hu,ling
hseAlenr C"toilRefinihe []98tJ,4ct lA0l ed therr is no re6on ta
rarctud. (dd ha tsuhent ta tht erfed -as pur belote ltte Caur4 that it is
uMjtable to thc .wtekt ticunrta"at al PNC. tt x pt.pt\ tuNdde.t a\
po! L'I1he ututarlti"s tar
|he q,4tian theteht b.coke: is thc nuisa,re that ttu laintill' tca.th{t abtul the ireritable r."egulnce ol the adi;l/, ie ap*dtjon of
the DS1?, ds an1tu'ed? Iut ablhet var,: arc the llpes af?witdflentat
ham or ttu qp6 of kk4.tunce ik th. use dn.t eiornent .J thei tahd atul
fNders th. iBitabte c.nte4xerc. iloperutibn olthe DSlP,asir h4! 6@,
.pyof.r1? 7'n .ns*'q js no Opetqtioh ofthe DSTP witl ca8. thPc tpet oJ

11) thotbrjns L,llhe benrhas

(2) to,kity 10 hanne tpnhnt n Asrrotabe Ba!,, *ith a rcnltahl u&ts
inpad on the r.tLql aj the Ea!: and

(3) no!ement oltailkf e^ed b! npw k& outsitL the kiine zan, o"
ta thz shorc &d .long the .o6t to Maddg tavn dtul p.rhaps bet.n,1.
Onl, the litst rtre D the d1?,t thal ka bttuhot t! :nothlred in th!
t 50 s.tuarc kh toilings idqti|.d tn thr | 999 ehinohhental ptah cat
be tuadded a! the ineritoble @net!&nre of.ptdiah d th. DSTP.
7he sn thtirs oJ behthD: dlsi.le the antxipate.l tailine! fuoqidr a'l
thz tali. efed a/ the taitircs and rhe hokhent al the hniEs a^r1e
the dixihg 4rc dc ,ot the inerilabte .on\esuence d op.rutio" af tht
DSTP, 6 , har be.h rtpofed lhe enrnament pethjt vas lfanted on
the prlrmptid, uisns b! tutrc aJ.o"dni.n No. t, that the a.l!
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enfiohhdat hdm .aued t! op.ntian of the DsTp vjtt be flh.t Ms
et o* in th. 1999 ek tunnotat ptan, ie smath.rjng ol the benthot
eittnn the tailinas .footp/ih1 That neht the otht lrpes o!
ewnonhentot hdn ha,e no1 been a"th.t^ed an.t cetut be r;sd e.la the inernabte N^?qrene ol lhe approvt ktiriy rh. .tekne o.f
naittory authorisdiah does not awt!. Iht Ecotul etenetu of prirak
nuiarce is .!tublkh.d

. " (pea.4s and 46 ofTri,l Judges rsonsr ps.9688 and 968g ofApp€dtBook)

35. The TrAlhdee s findinss wcre bade attcr consideralion ot$,14(j) and t29(4) of
rhe Enironheu A.t, tihdi,nss rhat agiee wnb and whict I wi disNs f;r.her und;lhe
ropic l S td ut om l b b t 0r d t s

:46 ,{iii) A.olicqht! hna'ciat abituri it is nol dispuled rhat lhey are vithges .flE ldd
md rhe.c. dF l\ri o1l neoa..i edrr,nsan tr,.re.rt,t a nu,.e.{tbeJejroJcd

37. The Tri.l Judge aho considered the overalt imeresrs ofjustice and bom ndes. Thersmrrnr. \rbmr.nr. !r ltd Rdu \Ji.o .hq n $rlt tm*
rf o' smd!.r<i'd it rne Ds I P i nor {nrett I In re aron,a.n\i !rr\r,dt,rF, rfeVirn- Dc\d.-omen ( olrr. amendaen' ag*neFr Rtr | \trtet pmj*, ,rt<
' AgRmenf ) of ,0r a'Cu.r.,luoh. .ure. a..tol\e or I Re..kt..e., r atausc t Lbr,

a' JnJ rJ"rba\ p,.ar tbtp tn r. a-\ aa., n, r, aad th . t,, !r)

'fh, ..i ",.h?, tn, n,b. thtt thl Jpvtom,d "t ani .oam, iat nnad
detosns aad tsoci.krt to@ssii. L.itilies rilt tecuk th. nuinun behetu

&or.d, \,to " nl't pe"pl. -l Pot -a.\'," wu 44 4 tudihLth.

then re.4'b4the pratectiot oJ ttu enirament.
th, \r'a ' ottk,.'tntL,h,u\, "paa,.oL.ih!

88..Thd clae pDvidcs for a comnihenl bl $e Srare lo ensure rhe proreotion ot rhe
mvironmtri, ahonsst olhe6, for rhe t€ople of papu New cuinea 

-Basd 
on exp€ft

eridence in lhc Tdxl Coun, I agr* wilh rhe lppellanls thal h is in everyboiys inlere$s
rh.l rhe conp3ny ccse aitnining etirity untll aher proDer srudics halc been concluden
o. the eflectslfthe dunpin8 oftaitings. I say lhis because the evidcnce k rh.l rhe onty
ENiromenral lmper Asssmcnl lhal hrs been done was cotrpleled by NsR, paid ro
b Hig\lod. Pd. odgenrFr a. he t.1\,o,T.1;t ps io, .he
I r\'.om. rd uoprc\a Md rhe I 

'LheDn 
( onhrroaed nepon. lor-tloe,l Lhdr ,fere

39, The AgNftem is plicir md ctcar, rhar the devetopnenr ofrhe mjne nsl bc
con.n p' | \irh Ine ned. or rr tep.e dd rf c pbr, I r' ii,t-c en\ rc'mcl
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90. o,bviount. n is in rhe inteEslJ ofjNie md lbr rhk counlr! rnd the dffeclcd l]eoptes
b€neiil, rhai turlher sludies be c.ried our fisr befoE lbc DS,I.P comnences opc;rion'
Rrhu Nico aclmwledses rhar in thc agreemenr 6 expiessd in Reci|r E(b) above.

91. whal oflhe emnomic consequcnces for papu Ne$,Cuinea? I ask rhis becauo fie
respondents submissions are that rhe stare and the countfy qi toos€ oul nndcialty iflbe
inju.clion is erdied I have had h pcruse rhe Ast*mcnr betucen Ranu Njco ;nd lhe
stale lo undesLnd why Ihe ,!pcllahrs submir thar lhh is nor conecl

91. Fo: Rasu NicD, lhe 1€ms ol fte Asreebe ae suct thll it wil nol toose any
revenue lo Papua Nev Guinca 6 thc A8reenent prcvides for fiat. The Covchmenl ot.
the dry then. Caye ld holidays lo Rmu Nico. pr.vided ror in lhe Agunenl. r sl oul
sone relevot clauses which I bave summari4d;

Clruse 6I Impon rnd tlcAe durks

(ii)

For lltc life oflhc lpiect, Rlmu Nioo will nol pay inpon
and exci* duties on lll htdrc srbon prcjecls to be used or
onsumed.s fuel, othef lypcs ofoih and diescl. (nyemphasis).

Prid. io the end of the finh ,nnivcMry ot rhe
cotrmencene of rhe ta holidly, there lvilt be no impon tud
ercjse duties on all inplied onsunables wjth the excepdon ol
those listed in schedule III ofrhc Aereemenr

H.wa, rith rhese irens llsled in schedule m, dre
conldclor can applt lor excnprions lion payne ofduly
undet rtc Cxstons ?'dtif A.t t99A 

^nd 
the I;ci\e Ta,ilI

If the Joinr Vcnl[e6 ude. lhe Agr€nenlj
nlq and lals these qehflio.s cone into rorce,
Agreemenr pnvides rhal The Stde coftnanx

'l he srare slx,ll msure.lba!

ordra the p,td\.lwred bt thr.lau,t tnJ.nph6r)
(lcu* 6.6 Srrmp DuD E\ehfrion

Transfer of inlercns
orher nining leases and

in lhe ExploFlion Licances or
e.semenh arisiDg lron the



- The transf.r ol or issue of shares ro any Chinese
pany. wno. I ter tion rhe dalc of $, AgEedeni
bccomes a sharholder in RmuNi.o

- lhe lestdr of inEEsls in Erptontion Liccns.s or
other sraGd mining liences and ealemenls jn thar chse,
oMed bt urc Chinese covernne ro be rdsferen by a
chinese pany, (which is not denned j. the Agfshenr.

''4 ecess*t, th. Stai" rhalt Nad* @enaneht: to the StMp
DrrE, 4.t b t6,d, t.n th" p..n\rn, .rdedpta?J 4 ths,7,!.p lf'hc e\eFotor. E n.r ir rorco rnd.t-e pal) pd)s rt.
sbnp dut). r5e1 tr? \td" \.}tur t t"ia6ur:\ t\, tr,arnt
pdty.upon vhatu the lidbiliq hat be.n jn\sed for such sanp

93. There @ on\er clauses i. the Agreenen! which are dcftonsrniive of lhe den
Govshn€nh dsiE to have Renu Nio opc@le jn this .ountiy wirhout haring to pry lhe
ldes/dutics speited in &e AgEenent or to neel lhe lawtut obliearions n;;dypluiEd lor fcign cmpaies.

94. The o$er elefrprion olau*s arej

Clause 7 Cmds i rd \c^iccs Td

Thc roinl vstureG nat apply for a Ftind of rhe cST .,ar,i!t,r ,oh,,,
CST de under the Coodr lnd Sediceslir! 20or

Clasz? ? Sebilisarid

Fmn thc dlre of rhe AeEmml fo. a p*iod of 10 !e!s, r€ S1s1i aars
to inde@iri rhe Joinr ventuRN by , ttuktiat Adr*re ctuDEa. (.whichis
not dedncn in the Asreedent) arhtns d. Esutl of rhe NalionEl
CoveroDenl or Local-Level colenhent .r any Covernmcm AgetuJs
lesislaive or adninislrative action. (fry edlthdal

95. So, for Ranu Ni@ lo s.y that n sili sknd ro loose, tot in sononic tefts iflhe
injuNion is granrd, ldlrs ! lot to he desiGd. tn my vie{. ir is papua New cujnea that
will sland to loose out in rhe *at of rerenue ifthe injunction G nol granled b!{ause or
lhe Dan, exefplions in lhc Agrcenenl flvouring ilahu Nico.

t6. The documentlrr eridence bctbre lh€ Trial Coun and now before us in lhe Appell
Boo|s, in rhe fom ofrhe original Joint vmrure Asrehent of2000 G@ Tab 7l of lhe
ApFal aook) and rh€ present Aereemcni of2oo6 (Tab 72 or ihc AlFat Bo.k) shoq rhcl
in lhe Oigindl Joinl Venture Agreomenl of200o bctween thc l{ightands prcitic fld rhe
Siare lhen, lhel lhft vec usombt€ economic benents for rhis ounrry. With anorfier
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$ang. is Go\crnfted. this N6 all chrrycn in lhc 2006 Asrefr€nr b.iween Ramu Nie
md lhc stalc lhen, vho essendrllr gave .ll lhc hercfils that srre ro cone to rhis couio,
back to Rdu Nio, so6e ofrhese chadges lhich I bale set olr abole.

97. whet ofthc taw on Quia Tinet rnjuncrioD? As I have alEadJ, seen, ! pemucnr
ibjuncli.n ould have been inposed brr sas not. I d or the liew fiat ir srould hlvc
been, lr that on apprcpriate r€nedy2

93. The law on Quia Tinel injunciions in Papu Nes Cuinea
Pvawa v. cR Ahdake Nunw, (supra). I deal qith rhe
rnjunctioB in tlD lbllowing nMneri

99. (i) Is thte tuoafai innined ./dne.t to th! ptdintilrs risb6? Thft are expcn repofrs
before this Coun dd beroE the Trial Judge sfich defonslme thc an of un@rtainly in
rehli4n to the liabilily o{ thc DsTp .nd the long and shon rm snrircnhenrat efiecrs.
1bn principle should be Ead rog€lher qith rhe principl€s on the smnt of pcmdenl
rjun lions, bei.e possible hardshi!, inooBcnience ortrcjldice io enher pany

100. (ii) Po:sible hanlship ih.o,wnience ot teiudice to eith.r Mrtt tt s6 rarndby
rhe Nariona I conrt thal the alDellanh fahilies md furue seneraliohs wilt rk! suffeing
devatai.g consequencas fron the nuislnce if rhh dumpins is lllowed ro connence dd
of cou$e continuc. Decp sea railines rlisposd is efectilely banned in Canada sd $e
tjtiled Stdes dd chine and k reconnendcd by the World Ddk ncyer 10 te u$d iR
fiese cirunslances h*ause lbe lailings disposal melhod h thc codplele conr!ry of

101.liu) ls theft pto.{ o/ pos*.hw &nae which is rubtdatial ar itunftable: the
erid.nce h thal lhe plainrifs werc ignoEd by Rahu Nico $d lhe Golernn.nt of the
day. TG .videqde is also lbal it is prcdiltei rhar $cn ldilies od tutuE genedlions {i)l
risk snifcring denasrlting consequenccs fon the nuisaice if lh. blrni4 and dmpina is

102,ln d] vjcw, rhe apFllanls hsve credible eicniifig rcpons and afiidavits pEdiding
thal lhee will be seious environhental ham as opposd ro repods fron careq nine
consultarls,a€oloaisls pesemed by the rcslr,nd.nls. Thc lppcllanrs subhit rhrt ifRanu
Nico n nol resrEined now frod conslrdcring furrhd and comdcncing hine ol)e61ions,
rhe very iighls tnat $c E v,rd,uen )d 2000 

^nd 
the ca,litution seeL ro \rorxc! {ilL be

l0r. The appellds subhh that lhe objech ol rte fnviDnftzn,,,1.! 2400 in s.5 iRllde
trolocring the €nvironment whilc allowinc for developne in a wa! thal inprcves de
qlalitr oi life and maiiFini.g lhe ccolo8ical pocesFs on which life depends. No doubl.
the DSTP eaes c.Bllelely saainsr tha{. The objecrs or ire Enird,n?,r ,4.1 also haodare
ai s 5(h) lhal a nre.,uriomd rbpm.ch ro tne dssessnent olirk ofonlironhenlal had
be adopt€d and rhal all slakeholdss ircludlne Reu Nico. musi ensurc rhar lll dpeots ot
$e eNnhmd ihich {ill be !frected bt,nvimnmflral htrfr are coNidcred in
decisioB elaring ro thc envnonnenl.

l
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104.ll.is leesary ro ens@ lb a pEcaution4 aDmach i! adopled so $at a| dpecls
ofenvtonmental hm ,E conridered. I h!v. seen frcn rhc etpeils €poft cnd h€ard
thd pop€r oceanogapnjc sludies MUST bc done fint, 6 rv€ll as a prop;r ide incadoh
of what ir Dturlly at rhk $e lifc, lhe food chain and fte cfred on the ccolog) of
Basantrk Bay d proFer risl Bfssserr h6 nrer been donc

105. The elidence G rhat borh the Oovhment and Ranu Nioo hne$ of all lhe
hmsunu concems and the Lrrreran report. The Epon br lhe covernienl Ms
connissioned in mid 2003. Rmu Nico krew rhk Nonethetes Rdn Nico dcciden lhal
in rprte of au of lhes. il would srill go olqd and conslrul (he nine vnidn sair]ns .tor

I 06. ln ny !iew, if R3su Nico strj,fsr ltrejndi*, 6.n jr rcepred thal iisk bl ns oM
actions. i c by pldning the DSTP syeeD.

whar happens il the gadml build up of the serlimenls c€lrer condilios
Jbr a tsundi and rtar occus,

wrlat h,ppcns if the luna niaErory lrdck changes ro gd nuy ton d€
pulr'd *arer of n\e bilings?

Wb.t happens ifthe nebls g{ consed by (lre b. hic oredtr$s and
they die Isvins a gaping hole in lhe food chain od fish die?

\\Jllal happcns ifs0%ofthecoralfron Bdahuk to K..kaf strpbEdins
b*use tncl arc sdsirive ro the detlls in the lailings?

tri1. \.i\) rh. riolalioh al ke plai,lifrs iqhx is iheritubte As r seo il, ihesc
eNtronnmrlr onems de marten af ,natbdl inportdhce snhin the neding of$e
rntrdn, a A., 2Am lhe ( urr, e'te\r,J ry$(,nB.r a,earior,n a 4\ng
di\ro.di mer\od .r d d oeb) fo rne d<rJsr . d& ir .. ,o. .c\ 'or r he turrk effor'o;.

08. Th\ aor1 | fard qrf 1e.e \eD .er.oa. i. n) t ie* ir rfrcdreturd n.re). tf
lr. dDoel dr or liShr drd her i. I o ir 11\r'o, d. @r,rJ. dLnp,ngcorFeTe in rhe
sa llong wiir rhc 6w swenge and wdtc, soil and rock Thcie is senq, ard uncfllin
evidehce of Nhal FiU occur if the drnpings cdnDencc. Panies ,re guessinc dd
sp€cuhtine Obviouly, lher€ q@sli.ns *ill arise

(D

0i)

(jji)

(i!)

(v)

whdt\dp!€r tli.\,pefie,ae@\.!drdnund .olunerTn

whd'L rlllus,r. oi e .ne- p. o n.h.c..redeqhr)eo-r.rrtr)'r

109. Will sorerdy dosages bt e!@sh? Dlh il moddry damages ae sumcicnq
which is ars@ble, how do you scr $eh frcn a slale emiq in China? I ssy lhis nolins
lhal obrainine compensatory danagc lron Badick in Cmdn or BHP in Alsimtia is



-

pssibld dN to th. connon hs systco, ho{ever.
Cbin! dd rhe enforcncnt rhereoi lhe people sland

2]

10 obain damases from an e'rtilr in
a lery slim chrnce, o! none al all.

ll0. Rsm! Nico krev ol the drny slldies rhal rerc being conduoted insludlng rhe
indepenrjent Lutherdn sciertilic tepod. 11 klr$v thal rhere Ms rvidcstEad conBunitj
opposirion ro the DSTP. lr knew rhatrhe Colernhenl had cohmhsionod & irdcle.denl
Epon dd guidelines on subfrarine iailings disposdl, but n conrinued qirh its plan for
subneine taiti ngs di sposal. n oftlheles s.

I I L I fi((l thlt $vnrnmenid d.naee b inDirs! $r1 nris dMage iitl bo subna ial
dd imparable ud nnaly, rhat violali.n ofthe npDEllbts rjghts is inelikble. Thc Quia
Trtret Injlncrion msl be awarded lo rhs arpellanls

(jr) Nadohat G.dt Na. I
ll2 The appellants submil lhlt s25 ofrhe Corr,r,/to, places on rli covmftenlal
brdies, iEludiry the Coud, to gile efec1 10 rhe Narionrl Ooals lnd Diiecrive Pinciples
( NGDP ). The relevel NCIDP is G@l No 4 lt rcadsl

''Notutal reures tnd errimawhl

fe de.Loe of fowth Eoal ta be 1t lapua Ntu G"irea \ ndutut resntcet dnd
itironhe"t tD be .o^erre.' dntl rcea Jot t . tuttectNe b.nefl ol 6 atl dn.t be
reple,the.t for the bchelit offutoe e.F,.tio,s

IIIE A''COIAJNCLI CALL FOR ,

Q) wis. use ta be nd.te ol tw nalural Brources ahl the .irjrond.nt in un.j
o, the laa.l t seabed, in the sea, uh.ier tha Imd, at.i in the un, ih the
inte9ts alDur d.fttopnlnt atal in r,n.lbt Jutup 

'terettio1! 
| anl

(2) ttu a'sed'rio, dnd tphnithneht, fot th! bthell d owetws ah)
postt;t!, oJ lhe.nifohne,l ud its sdcftIl sanic md hbtarical

13) aI h.Evat! stepx to h. ta*eh to st'e adeq@e praledih to .ur wlka
bit&, aaihat:, .lish ineds, pltds atul bee!.

I13. Tbc iisFndors submil lhal the Trial ludgc\ Del@lort Order thai tle opoiation
of the DSTP will be co.tdy r. N.lional coal N.. 4 ot thc 4,,$.,ti,, q€s nade
\'!ho' r tLrird',t:nr and.on' rq ro I i l oitla.o4r'Mo

lll. S.25(l) pdvides rhat ercept to lhc extenl povided in sub sdlions (r) dd (4). the
NCDP !e non.jusliciable lney srbhn fdher rhal s 25(2) pmlides $rt nclenhele$ it
is de dult ol all covelmotal bodies ro applt lnd gjle efect 10 the NGDP as la 6 lies
Bidrin |henresparive pow6. 5.25(3) prcvides thal the L.gislalile, Judicialand other
po{e^ should be c\daiscd so s 1o sire e|f{t lo rhe NCDP,
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il5. The vhole or$al polision rcldsj

"25. Inpl@tdion af th. NalinNI eek .Nt Dnedi,. Pri"c@tes

Ittept to tha etunt proyi./.d ik Sub:e.iions (3) ohd 11, the
Natjonal Goals and Dir.cti|. Pritdptet are 4onj,eniobte

,^lrr*ttu1g$ ir 6 r& d!ry o/.tt sorErhnx,tol botlies 10 applr
ad eiw ellect ta thln d la, zt lils tilhjh theit tspld e

lfh.re a,"r' |tu, at dn! pee/ cohlend h! a,r- ld|| (,h.tho the
p.rt f b4 .t d leqblatitt j,'lx|al, qec,t:le, adhi,ist/atir. or
othet k4d), a" rasLdblt be unlertool, dppti.<1, d*de.|al
.n|arced, vithatu juilins b sive eJIed @ 1tE i.b4ti.4 4J the
ladknat., to th^ Cotutitrhon, nr srch a ear d! b sjre 41..1
b the Ndtiaul Goals .l Dnectiw Pinciptetj or at teast hat to
deroAate thh, , is to he Maerst.od upptiert ot erercik.], u 1
shnl heenjbtue,l )n thtl rot,

S,bection (t) da6 hot drpt, b the itidi.tian of the
o4btdtdan Connissian or o.fary athe/ bd., prcsctibed Jor the

Ptposes af Diriian tt 2 lLedership cole) vhirh shall take
the Natianal coals dtul Dirc.ljre Ptircipte.lilty ihto aeaunt i
aU let 

^ 
spptopriate .

ar aplroDiiale hedrod ol giviq efiect to Ihe
They tlbmil dal lo lessen rhe iEFact. would

I16. The respondenrs subrit thal lhe Trial Judge s D*leatory order lhai rhe opeiarion
ol rha DSTP will be conr&ry ro Nalional coal No. 4 oI the adry'7ulto, M had,
!irho i iu1.J.rr nl md cor '-o 'o 

.2.1l/ o, 
'he, 

1,r*/"/tr',,

I17. The rcslondenis subDil fial ionc oflhce pmvhions crete dy substlnriv. Ch$
hence $eE is no a!6e ofsslion crealed. They submi that rhe TrialJudse,sd*islon h in
disr conl.adicrion oflbe .rprcsi non justiciabilny of the NCDP and thai thereibrc lhe
D*ldtory Order n6t be oldnuded be.use is *Nng

ll8 Ar p8.9702 of his reasonr. the Trial Judse, aftft eumiring s.2s(3) of rbe
abatnrro\ ibud rhal hc had a duly to give etled ro the NCDP and thal deanl he had !
duty 1o express d opjnion on whoihq the DSTI w6 conrdy io NCDP No. 4.

I19. The atpeLlnnts $bmi{ rhal this is
NCDP !s cquird ty lhe aorsrT,/,o,
render $e NGDI nlgalory.

120 TheTrialJ ge discursed tlis at pgs58 ro 62 ofhh ftdons (pss.970l to 9705 of
ApFat B6k, aol.zl ). Al pg 6l .r his E6D.s, tlc Triai I udgc sai,li
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.m. lldjonal GoaL an / Dir.ctiv. Principt.s are in the F.dbte to the
C.nstit ioh Th.ytra. i. the(bnelltuia,, thz!utu th. pletajn..laitu\ of
thepo e (-atuwltes ,.1 pefons an l ho.lies ap dilet1ed b! the Co6trttion
to he $ided b thn an/1 ttu Dit cti'e Prihcides in pwrui"E atut achieing the
dint .Jth. pople The! .dntu! he iglotetL
t th{.lte li.t.b!ige4 to eak 

'tat 
ht onsjtloe.t Dpih'@ as d Ju)Ee, ha,is

hear.l enen'iv ei.lcnce on the lit e, .hwo"neddt efe.t af the DsfP a".l nad.
lndihst olf.cl ah thd subjea, * that the aput.Mt a! the DS tp aht) $ op{di."
hd! heen @.1 ril be edrdf t ittiatul Ael No I h dhodB to dn dbtJe ahd
dal.tion oJ Papu l'q c"iaea\ h.tutul rcsout.er 4n1.4*.nhut rct theil
conwnrti.n -Jor the Loll..tif. benejt of the pe.pk o.f PaNa !"en .iuitua ahd
bt the berelit oflit& e*tu1ioh! to .titcloEe kto a ,earatinj.e ea (a
uidety e..snied hat:pot al bhdiw^it!), mtne ldli,st dt u rate o/ 5 hirjo,
bnnes ol sotids ahd ta 9 dirjoh mbi. dettet aftdjlinst hqrot per !&r h
c^litutes M$ise ule ol aur turrat fetutcrs ahd ewitunhe,t, pdlitutolr ih
ad oh th. sedb.d dnd in ttu s.a. nadoubtstoobte@hofo*dstofttujlar
J*tr" ao-oti6l.,1his k, hdppen lt i: a ctu^e ol adiah thdt shovs dealnTs
to ttu cdl aI he peapte thtuush Di.ct^x Prir.ipte 4(2) !. ..nsetw tul)
retLlish.,t *.reddnd seenic nafinEewi*hneht in Arrclabe 84, ltputs
athzr codstal ,ok^ of Mation? Prorihce a1 tist. Itu.l.qudk yoteclion ha\ beeh

an h b ou ratred l:h aet alhet ddtie.?sanirhs i

l2l. Il is thc Fspondcnls iubnissions rhal rhe Tnal Judsc shoul'l nol even coisidar
whefter lne lpproval or opemrioi of lhc DS'IP brdches llE NODP .nd ro hedr ihen,
wolld oflend asalnst t.25(l) lnd rhe court rould be croecdins iisjur^liicidn. I do nor
agree winl thc respondenrs rhal ri€ Trill Judee\ dahio. ir in direcl cofixvenlion of$e
€xpFss non-jusrjciabilitv oirhc NCDP s.25(3) is rhe q@litl,ing provision. The Trial
Itrdg.3aid that il is opo 10 the courr b considei mkins a dercrninarion lo the ellecr
thal the afpmlal md ope€tion of rhe DSTP will bc (onhry b NalhnalCoat No. !1. llc
sid dris €lring on s.25(3) of th€ Cd,t,rr,n/,.

122. Hower. the Tnal Jldgc said lh3l iether rhe aodsridrion w Parliamen! nd
indicated thar lhc queslion of rvherher thd DsrP sill bc conhry 10 the NCDP, is betond
lhe Nallonal courl's jurisdicrion. lr !6 on rhal b6is rtDt rhe Trial J0dge the. found thal
he {d obliged, espccially ii lighl of the erle.sive olidence pul befod lhc Trial Cour
and the naruft of the llndnus of lecl ihar bc dade, b then ereri* hit Judicial powes
mda. s.2sil) and in such a My 6 ro sive eilecr lo the NCDP and rhe besl tud nos
atlroprialo way or doing lh"t was by expre$irs h opinion dn $e p&positon thal the
plaintills bnd adaned (pg 61 ol Trial Judge's decisio.j ps.9704 of App€il Bookl
!o1.2 | ). which was lo irsue a Declralion.

l2l. was lhe Trial lldge corccr in lhe manner in which h€ inreryreled s.25 oi the

t24. Schedule LJ ofthe C.,.q'7!/'d, pilla$ist in thar resard. Ilprovidrsi
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''Sct 1.5 Fai heaninA to b. giwn to Ia'A@E uvd

(, Erch coN;ldiontl ltu h ihtehded to b. rca,1 as a whole.

Q) ,ut prorisio^ .J atul att wr./s, dptessbnt ant posrios ii a
.Mtnutionat l@ lha| be sien thetlan ah.t tibtdt hebins "

125. i.lhe Rcference b! simbu Prcvircisl Erecuives tt987l PNCLR l5t Bdnen .J

'',rhen interyeting the @t,at pturisions ol cohttutional ttus thich.onler
thore pofl.rt, the C.ds allo de dirccted by s 25 and Sch. I 5(2) antl S other
g,ide postt in the Co$tilutiah to f"tl.fa dnd tib(al neo,ins {hich are
c.Biied tnh the spili1 of the cahirqtion. this stii! i! b he !.ught in th.
NalioMt Godh ahd Direclie Pinciples, in the debakr ofthe constilueht
Asrnbly atut in the Cahixttiotal PlannihA li.port ,ettr "

126. 5,25(3) orfie c'oavi?to, @nnot b€ aht ct€as lfsilen i$ fair and lib€ral

'nlerprelatiol 
n.es in no uncenain refts thal a .rudicial po\€r. *biob inctudes lhc

powr lo issue dy declcBlion b! c coud an'l \h'ch is ako a judicial power to issue
adnlnifarire ieliel being a Dsladion, 'rs issned to Aive efIect ro lhe NalioMl Coals
dd Dnerive Principles because il nst be enforced in rhd My. (s25(l) of lhe

l2?.No dorbl,lbe rdal.,udae hadjurhdiction ro mrke these orde$. Ile eretuhed lhis
power- in ny vie*, kno*ins full well the responsibilily upon hin bd ol couse, aner
osideEtion of the exl€Nile evidctue rhar ws G(ore his and the nndirys of ta.r ihal
ne nade, lo $cn give efled to the NationBl coak and Directive Principtes. His
disousions under the p,n qDuty 

to cxpre$ opinion!', slxres that.

128 It is in r&l a nalrer of discietion io s6t deDlaralory oidc6 Ir tb€neweka v
E$u4 119641 I WLR 219 at 225, a deckion or rhc pri!, counsct on appeal tron
NiSeria. vi$ount Radclilie. sFaking for lhe Board, s.jdl

''Alter all , j! daubl ifthzrc i! horu olprihciple, nren &e un,lofited tdh that thz
pa*er to Alant a de.kf.rio" should be erct.ised eilh d pruNt sense of
respoaibitil! tud d futl rcal^atian thd j,.lidal pah.urce\e.^ onght tut to b!
i$ued ulesr thqe are tn.unidhdt thst..lledfor th.ir ndtins. Berond thd, tlzte
{n les.l fasriciion o, r!? @drd ol a .tt.latation

129. Again. in the hatter ofdiscrerion, Mason .JA said in Sanal Hotdings ply Lrd v.
vhoms !971i I NSWLR 192 !t 203;

'The questian flhether the Qu shorld hse cvrci:e.l ils.lircretian to gtdd
tctiefinfuturroJthe appetlafi is hore diflicu, At I hse alrea$ said, titco,"l
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Rdd.tif.li i k lbe"e\|.tu r Lsbuv elptesseti the uet thdl t,bj ect to the pavet
heinsdercis..ltitha prupet kEe afreqasibitily ahd afu ieatxdtio" thal
jr.lXial prcrcLnehetus otu{ht 

"at 
t. be issuetl Lnless t@c ltr e .k.uflll@ts

that .an.[or ttun nakihe thetu it rc tega] rcstrj.tun oh lhe powr to Nard a
.luluatio" me di:tetia, is to b. lrercile.l dccoklinE t. the .ncrdtanc4 to
th. M.be ol the j"diti.tual .d:e anl the &nsi.tlrd1iar. ehich tua, be ha'etial
t. the d.rcire o/ the dis.tetjon drc $ tuheres thai x i.. ,ot pot\ibte k)

I30. I rgree *ith the Trial Judgc\ tindines rhal he is not conftdicring or cdnrravening
the nonjustirciabilny oflbe NCDP. The powd 10 issle a Dalaraiion is discretio.ary.
subject lo s.25(2). He proeded under s.25(3) ol lhe (bdlrlrr4 qbich trcvision in
sy lnN ii s ex..}lion 10 the geneFl rule on rne mn-judiciabili\, of s.25 of lhe

13l Asto e respondenrs submhsiod rh.r lhe appellmls cannor seek lbo* dectarations
beFusc il was not ple.ded, I note rhat this is ruiticie. y deadcdin par.20 ofthe
Aneded \trn of Suhmons and Slatenent of cldin (Tab 5 ot  ppeal Book !ol. 1 ts 48).

ll2 Although.I a8ree wnh lbe TiiatJudge. t wiltdhcuss rhis componeft tunher $ il js
vety Elcvant ro thc hsue of whelher nulsuce borh public and priute are pemined m,l

113. The Fspondenb subnissio.s in lhc National Coult on $do!.ry aDpsy.ls is
e{ensively corecd bysubmnsions by Ramu Nico\ Ia*yes which are co.bined ar Tlb
123,lol 2l olAppealBoolq pgs.9487to 9629.

134. Bdicallt. the Bpondents subnit lhd the Coun hs no Fs€r b rennin an eliviq-
vhich leeislalion has dc.LdRd 10 6e la$.ful dd N$ch b defihilim csiot sive rne to
any causo ofaclion. They subhn $al , Coun of L€s on the oiher hod. hd power ro
reslnin an rnlawful aclivity in oid€. to preved harh lhat wouJd b€ acttomble rhen n

135. Thc re5lond€nls runbcr snbmh lnat the .ppellants hrve no cause of aclion because
lhc $dvnic, soushl t bi renraineti is cxpre$ly pemitted and la*.ful. They nrbnir lhar
fterc n no rigbt lo FsnioldrFslnih o actility lh.t is exprestl pemined by law This
is b€cause an injuncrion lles ro esrain an unlawful sl tud not a lawfur rl They subnir
tnal fiis is nor a cse of actins, or tlx€arenng to acl oubidc rhe rerns of rhe pernit oi
nesli€enl ly. lbct subn it lhar the lcgisladvc i nlenl for the ,rrr,,,?,/ ,4.r ,s mended is
lhar a p.mitled aclivily i5 lawful and not subject lo challehge in rls court.

I 16 The rspondcnts discussed s. t36(.3) al the Ewi ronnqi Act, c lruse ,1( I ) of lhs
EhrioMeat aP*nn hansitional R?g ar z 24lC and.1hs r€levNrDro\isions of$.
Enirornent Act and ReArlati.ns.
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lr_ lhf r*p.rdenh .ronr r...beca k p,uteeo,ng.5r\e oe-n r.J,gn befoa mJ
6i'irr. ha\e becl J .nrsed.'hJ i' rJ'lor. rha t e appet d'..'a,n T6 be d,.TF\n
I 13 Tt€ rsDond€nls nainlain fi4e obm'rssions ar lhe ledina ot lhe appeal I have sl
o' I r full. ab^\e.Ine t'f I ludgr. reo.nn nrepo'.ero.h.*.,bm,..ion. qL.ritJrte
\ht rc o, Oe ri,l@\ no' e\tud..oFTon Lq .c.01.. Ine Irir rdgeqnrtur,er
by asking hinsell whether rhe types ofcnvircmrnral h!.n or intedlEnce in fie use ud
mjoydent orlsd dd sea {atefs are the inevirabie cons.qlence ot re operations oflhe
DSTP rs it has ben appoaed. lle answcred r, and he nade findinss in rctarion lo
borh prirale and public nuience.

139. The respondenh in the CrcssApFest slbdil $ar the Trial tudC€ eted {hen hc
mad€ tos findinss i. bod p.ivare lnd Nblic nuience because the comptainls Nec
rbout fuluE conducr. Thar on obvious essentiatclement ofthe csuse ofaclion inprivare
nuisoce 6 not eslablished

140. l. relation lo public nuisace,lhc ftsponddnls subnir rhal lhe obvious e$enlial
elemenl of rhe quse of action werc crabhhed and rhe detamrions lo pubtic nuhance
should not havc bcen rDde. They strbmir also rhal rhes sce no1 ptaded in rhe
appella s clain i'r the National Cou1.

l4l.lnElaliontotdyate nuisa.ce,I have atEady roud rhal rhe Tri.tJud€€ did nor er
ailt stated s) FMns abo\r.

142. In Elaln,n Io public nuisa.ce, as io pieadhs, I find these claitrN !E suflicicnrty
ple?dcd at pm. 23 and 24 ot the w ofsunnoisedSlalenenlofCtaio(pss.,18ani
49 olApp6l Brok. lol 1). My orher nndincs in Elation lo public nuisoce are rhar rhe
dlege.J rui.ne d,'e, ro fali wirhin rr p,dn eF'. or *p prm I r!'.J b F,m , \:a
under th. Lhrchndt AcLnence dre unjrqtu|3dr!irre!

l4l. I nhd the Tnd lndge did not er.

I44. As the najorily ofthe srounds
nu$ be upheld, for the appeJlois
Judse did noi enin bn findings and

of ,ppeal havo been mde oui, I nnd rhrt the lppeal
ln nlation ro the cruss-Appeal, I tind thal lhe Tnat

so disni$ lbc Cross FCsl.

145. As cosls is also a srcud ol a!!€1, ir is By view tha! csls nnst dra$ roilo! $e
evenl. Howew, lhc Courl bar a discEtion in thc naDner in Bhich he ordes, relying lery
much on lhe cncunN.nces bcfo.e hin. The Trial ]!dgs orde.s in lhe Coud below ac no
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146. Tlse are my loftal ordeNj

( | ) The APfEsl is upheldr

(21 The Espondenrs shall .ot aliow mine tailines or {asre b be discharsed
inlo rhe sea. L\pu3h rhe deep s* pl&enent systen or al rll;

{3) Thc cro$-ApFeal kdismissed;

(4) The Espondenls mus. pat the 4pellanb cons of rhe Appeal, the CssS
ApF€d and nre NatioMl coun poce€dingrj lo be laxed ir nol aseed.

1,17. HARTSHORN &d SAWONG JJ: This .ppesl and cro$ appeal concern the
Rdu Nickel MiN PlojeDl in Madahg l\dince. Specifio.lly they enceh the opoaion
of! deep sealailings placeme sysleh @SrP) $roush rhich wdle oi railines frcn rhe
mine will 6e discharyed inb rne sea. The appellanls apperl drat pan oflhe Nalional Coun
deision thct tef$ed 10 grsl n p.rnanenr sjwiior b 6ftin th€ re+hdenrs tom
allowjng lisohages nno Ihe sea through a DSl P.

148. Tle respondenls olpose rlE appaL ard soss cFp€ol csainsr rhe lridl jldge'is
declaniions rhal the appelllnb had esrablished *uses of dclion in pivale dd public
nuience md lhal $e operalio. ollhe DSTP Rolld be conlrary to Nalioml Coal No..l of
lhe c,wrlrlrm,. t he respondents also cross apFnl on q@siiotu of fac! hcving oblaircd

1,19, We codider lhc cro$ appeal lgainsl the dallnlory orde6 fi6t.

Error in m.king ddl..alory ordeh - groun& a), s),,nd p)

150.Th6cgoundsoicossappealcon efi shclhertierialludgeerrdinnaking
d*lamtory ordes tlat tne cross Espondenls hrd eslablished causes ofacion in prirale
nukdce and lublic n,hmcc in Espccl of the operalion ofrhe DSTP. and that dre
DSTP\ opedtion will b. contary lo Ndioml Coal No 4 ofthe C?ad,/r., rvhen no
sEh ord$s hld bq son8h by rhe oos Espond€nh.

I 5l. counsl lor $e crc$ respondents oonced€d thal althoush rhe cross EsrondonN had
$uglrr d.cllGrst Eliel thty had nol sst.n fie dEifrlim rhal nere trade b) the sial
j se. u N.s subnilled howevd. that s 155 (4)C,,tr,/to, sives theNaiioml Coud the
pover ro f$hion a rededy lo dojuslie sd 1har Order 12 Rule L4?tinal Cotu RuLs
no@ padiculrly llLovs Ge N3tioml Courl 10 $8kc *{n orden 6 1l€ n lua of ihe @
equiEs. Funhd, s. I 59 Co,v,rrD, pmrides rh,t lhe coufrs shall grle ptraFounl
considenrion to the dispensalion ofjuni@.

I52. As lo s. 155 (4) Co,ttturr,, n is selrled law lhar ns pmlisions are lo be unli$d to
e.loie e pidary risbt in lbe absence ofolher la{. Il is lol 1o be dilised lo €nder a
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r.sull lhal js incoNjrled wnh m exisiing la*, suoh d rhe ,tir,u/ ao,/,i,rcs Aj
*hple oa dris is $e dftision of ttriia LJ in P.kt ivuLzng v. Tinbts (PNc) Lkt (2OoB)
N33 I ?. Order 12 Rule I {.rtor.l Cor/r llidr Feid6 ifier alia, rtar a coud toay mrke
such order 6 the 

'EtuF 
oflhecase requirer, on thelppticalion ofdt p&u,.ll k

conceded by the cm$ rcsponden$ rhal no applicarion was nadc rd the rial jdse by ary
prny hr hin io make rhe delararory orde6 lhd he did. The ftqking ofrhos dectanrory
ordem b! lhe tialjudAc in lhc absence ofany lpplioaiion being made for tben, k not i.
a.cordanoe and is inconsistenl wilh oder 12 Rule I r,/ro,,1 cdrr? t,tur, tn such
orcutoslanoes, s. I 5J (4) C,,Jri/,rio, is nor ablc 10 be Elj.d upon. .s to do so lvorjtd
@df a rsux that ir incohsisrc rnb O.der l2Rule L{br,,,/Co,r,r/.r.

153. As to s. I 53 Co67drbr, Ne nol€ that .ounrel for tho crc$ lppcllors jubmined
ihal ihe rial jtrdge did rcl indicarE duirg ihe trial dut !e sas prcposins td nale the
del@lory orde^ rhel he did and $ rh. panies *cft not given dy oppo.lunitl to frake
srbnissjo.s in drat egad couNl for t\e cro$ Esponders did not dis.eE with rhis
suhnissi.n. AII parries re enritLed Lo 1he dispeM(ion ofjlsrice b rhr cdrds. 1o n*c
orde^ thar ,E nor so4hr, wilhour Siving a pd1y, esDeoia y a pany rhal wi| be adveBely
rfected by such orde6, lhe opponoiq, b be heard in respecr oI su.h orde6, ij nol in our
!itw,.pioperdhp€nsrtion ofjustice

I 54. The ooss appelldls submir that the declaerory oder is specific reliet rvhi.h !
plrinlifi h!)' clain in dieinarins poce$: ,ed r (aya1, 

I I 931 ] PNct-R ,138j a
Fotu:tutu l,ld I aaht of Sork I'a.,1. ]tr, I I 9921 rNcLR 27s. Funher, Order 4 Rute 7
(.1) Ndionul ( o,n Rdes ptorides ihar an orisinaling poccss shlll skic specjtjcrtty the
reliefclained Md lhar a plai"if is ieniicted ro what has been includsd in his origjmling
suomm 4i wrl1 of sulNss lrd slasffil 0r rhin: P,r\,riBc L Jz,t ? dls (2002) sc694,
We aAE. wjlh these subnksions. We are stisffcd that by Daking dectaBrory odes lhll
weE not soushl in tho pleading oftic cioss espondents, lbar wre nol apptied lor duirg
rhe rial and in Especi of whilh no nolice !6 given lo the peries 1611 il Rs
c.ntenplated lhll suoh ordc^ wrc ro be hade. $e nialjtLdce fell inro e{or.

wh€lher..usB ot.ction in ruisance wercBtablist€d -srcund b), Or h) aDd i)

155 ln lhe* grounds ofcrosilppeal, rhe cross aFpelllnrs c.nlend ltar the tridl Judge
errcd in naking declaElory odcrs Llal caNs ofaclion in privdre andtublic.!isa"ce
had been dablisbed *hs the crss Esp.ndenis @mpl.ints concdcd causes ofactioi
lhrt niehl or might not arise in the fuluE. ll was nor allescrl by the coss respondents tlll
there had been any ,lischarge oi lailnles or nine wane through lhe DS 1P.

l5d. The crds ftspondenrs subnil rhri ! priva& nuisance k !D unreasomble interterence
wilh the use and enjotnenr of l&d, s isa public nuisance. add inaddilion. a public
nuisa.ce is desprc..l snd afats huch of rhe connunily. The crcsi .espo'rdcnr5 do tur
specificallyddEssthei$ueolwhethcrtheinlcrferenceaboulvhichcomplaintisnade
hs to hare occurred or hale begln or rhet dadasc hrs beeh sufoed. Tbc ftial judge in
hiscoNide6lionofprivareandpublicnuisucedidnorconsiderrheiss@indeprh.He
stal$ thal ! discu$ion ol the subj ecr in ltaliury \ 1ns of Lnstaat! 4! ednion, Vdmd
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14, ButleRorih i | 977 and ?r. Z4 o/rola, John C. rteDins, Law Booh Company.
l9l l d€nonshales drat one ol the elements of privale nukm* is rhal rhe defendant.s
conducr williderfc€ wiih lhe use and enjoyhenl ofrhe plainrifs There is no
coBideration by lhe lrialjudge ofwheinu tu oeuncn@ rhe subj4r otcomptainl.
sholld hale chnenced md,lanase dodioned, lor aci!$ ofaotion in both privrte
lnd lublic nuistuce to be established.

l5?. The $Ns 6p.ndm$ nade funher subnissions conccming when a.tuiariher
injundion shodd be awsrded These submissions ho*ev.r, do nor add6s lhe issuc
6ised by these amunds of cmss alpeal *hich i vherbd causs oI actjon r nuisan.e
see csl$lished. !s dsoled by flt trial judge.

158. The cross lppellanrs subnit rhat,.,lbe gistofpivar nuiatue is an tnrerre€me witb
6 scnli.ls inrdesl in lle benencial uFolnis land : tL,i,si fte La|| oJ nn'Nintn
Edition p.46,1. Fdher lhe cross respondenh have nol proved orden altcged thrt rherc
h6 been lny inrerfeE.ce Thei complainls conce h fdure condu.r only. Sihitarlywith
publir Nlsn$, the crcss lpp€llanls subnn nhat an essentjat elennr of the ca& of
&tion is interfeEnce ailh a publio or comhon rtht dd lhal lhe claihd ha incurred
sohe particuld or ttecial loss' dvera.dabovdtheodinaryrnconvenren@or
mlNe $llirc{l b) the pnbl j. dr)t1e : FlehinS. t he L@ of fo s. Nidth Lidirion. p.
.160. d@, submit lhe cross appellants. rlrerc hrs been no i erfeEncc *ith ant public or
conmon nght and none oflhe cros! Espondenls had sufered .panicutai ,, spoiat, or

ls9. Olhe. ieahe'l au$os hrve sbred rhe folloqinsoh tbis issuc:

J k " .6 tre.. . .,uqr8 pl.q.aj d3m!g. v rmd 4h xta.rrJe I e. erkt.od
.rL.eolsllion .ip.ldl.44rlta. 1r-: lt ld \qecr&Ma*et o.4.f )b3
und al p. 569.'A p!61i. nuisbce is only actiomble at l}re suir ot a pnvar peNon on

bi tf rhe nuisance is a pblic be, il h5s long been setilcd rnal fie llaintilfnusr
prove ddag€. ln the c$e ofa p.ilatc nuience, nowever, allhougn it k eid rhar dMse
tr61 be proved. lhe law wiJl ofien pEsude ir. tn lat I //a,rie ( I 3,15) I c.B. 323. a
cosic of the defendanr's hffie 

'rojded 
oler dre plainrifi's s.iden, .nd it was held rhll

the lav uould infcr inj ury io lhc plainlif sithout proof of it. This infeEn& lppcaN ro
apply idr any nun ce *here rhd danasc 

^ 
so likely ro occur lhat ir would be

$perfsNs 1o dcnand oaiderE thal il ha oocurrcd : tt,,rsld ,,zl Jal.wict on T.n, ) in
Ed. Srcet & Mdwell. l9?9 D.333.

c) Tl€ lLinliifs calsc o{ brlon is mrde oul on pmo! of mrri.t ddaee b hG or
herpbpett: rons, Thc LarvsofAuiElia2'! Ed.Thomson La$ Book co, 200? D. 434

160. \! hcve als had e.srse 10 ANnliaD bd tnglish decisionr whicb lre oi
peisudive wlu. in ou jurisdiction. They suppon lhe posnion onlrnded by the crcst
a|(,elldn|.lr v.lleiph D?atptd\ t altB.onltqt\t At 88un 8oo. dde-:.on ofl}e
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l{ow o{ Ldd6, Lld A$in sid: dr tohs d tte .feh.tns .ohdititu is .dtfned to the
d4irranfs.*nl@lvrhat.auirE.tands? t j: t t a,t1tun e, tha,sh I hat thte.ten ta
hLMe a nirtu tu v h?re dan.t has a.crue.l the n|^a".e h6 been .aL\Nd |aLi^det t
/1,4 [20061 NsWSc I l3s, a decision of ihe New Sodh Wales SupEmc courl. ir \as
ear€d ar paF 2lr 'lhe.ep ofadiai ,u6ar.t.rop then th. dana[e|n\ a.nne.l
a{ dl pda nor r, ls'''e .Isou, 

^Btatia 
I srdiahdta & ot t)0a51 s]!.sc |t, the ruu

c.vt held that tAe e4e oIdi.n in tuier.t daet h.t o^c ,ntil th. d.dase li5t tcw3 "

161.1n Rat & odr. Bifa Wdte S.fli.es Ltl (No J) l20l)l E\trHC l00r at para 213. a
deision ofhe Englkh snd welsh HishCouft, it ws sbrcd as lo tivale nuisancer'rr
h. edntn'.t ckrk..n Li,n\etlnn&rrhir i rrrlt5oxr h.s,.,63 o/adim Dn the fue
aratid o./ma&" dnd i^J@ De N,l (I.tK) Lldr N l/. Rolal. Bels.l2000l E\rHc 7l
8 pat^ 41. '7h. raltabl. dtu'si: ftte rdi?t oln ha /'id cdriett .ut br tthan l. stpp.ts $e
.dduim thd m inairirdt nq pt!"c d etian b.i'J e q ,ublt nt^urce trhe ha\ 

'!11!Edtme tubna nt, Lh.t i,, harc tt , nse, hiat injt! otur rn1 ,bav th.t stf{ed bt the
prhkd tqree w.kt th. pkintillhT e|l.red e.h 4 itjutyt{v4isutnnn s.tl:od. "

l62.consequently. hdinere8ed tonheabove.ulhorniessnd inlhcabsemeof tut
sp€cinc authority on point to Ilc elTecl lhat pri!atc and publio nrhonce causs of a.tion
ce successidly be esrabJkhed bctoR lhc interference aboul {hich conplainl is dlde
commences or bcfoE dM.ee hd oeurEd, qe @ etislied thd an csential el€n6r ol
the cdeofaction ofpr;lltc nuisdce is lhat lhefe has ben inlerfcEnce wiolhe
occupid6 inteEst in lhe bereicial use of his land and thal for lhe cause of elion of
pnblic nuisdce an casenlial elenenr n interfcEnce v h a public or conhod right.
funher, in psp€cr rfpublic nuisde,lhc claim.m mun have jncurred softparricdlaror
specid loss dver and above l[c odimly i@Nsi€se or arN)ance suitdrd bJ the
publi. al large. rhere is no €vidence o l inlerleEncc .r dam ase in lhG insrsne. In dced, n
is conceded, ll we undeBl$d corEclly, lhat ths has not been ant inledftnce or
d.frage. ln swh circuhstdces, \€ @ s.rafied thd thd trial j!'dee lell into dtror when
del..ingsbedid,llEtthecr6srespondenlshadeslabiishedoalsesofactioninprivate

Nrtioml Coat No.l deb.rtion -ghund. q) d r)

l6lr. Thc coss aplellMls conteid lhal the irialJudge erEd in notins a decldalory ord*
thlt the o!trdion oa (he DSTP nll be sn6) {o NaiDml cml No. 4 ol1he
c,,ridrDr Thk is becaoe s. 25 ( l) C,b!1//,o, pov'des thar lhc Nalional Goals md
DiFcii ve Princ iples are non-j usiiciab le erc€pt lo lhe extent pnxided 

' 

n s ubsecl ions (3 )
ahd (4) which have no ftlelmr applicatio4 &d rhal dre trill judge misannodl s. rls (3)
in findu lhal it authoried orobliced hid 10 make such a nndins or order None ofthe
llolisions o{ s. 25 .Eaie 6y subsrafiile ri8hls sd no hrse oi aclbn is oerted, rh.

161. Setion25 Corrrrlt ,istu follorvs:

"25, thprcnen(rliqalrhcN ioDtcdh rnd DiledrE Prid.iples
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O) f,xccpiio rheexigbi proided in strbs.crion,(3)and (,1),lhe Na.ionrl c0rb rnd
Direrive Pnmipb rn non-jnsrichbte
(r) Newdhdq ir k rbc duty of,n eovemmebrrl bodia ro rpnty .Id give eftel to

(3) wheR lnJ lrr! or rnr poRr mrr.red br .oy lrl (*hdhs rhe po*er b. or I
regid{ive, judicirr. dEd c, rdmintur,riv. or dhr tdnd). crn reson.bty be mdenroo4

tbonr f.iring ro give cfier ro rhe inrenlion of iho
, in ruh . {r} as ro sive efieq ro ihe Nltioml coats lnd

DnatvePriocipld, or rt tc.s noi iodcrogrrerhmj ftis ro be unde^rood,.pDtiedor
eiercise4 and shrll be eDrorced, in thrl srn
(a) suhoeciion (l)doei noi,pply.o rhejurhdiction oatbeonbudsflar conmi$io! or
oflnyo.ber bod, prd(ibe for lhe purpose ofDivirion III.2 (l4drrhjp cod.). Rhi.h
3hrll bke Ibe Nrtionlr Gnds [d Direri]e rrincipl.s lu J inlo ftcoutrr h rI .'ss rs

165. Schedule 1.7 Co,rrt,/to, povidesl

iNon jati.i,brc"_

res I quBrion b bc ion jnsri.hbr
b.bemdmddtrmin.db''nJm
jurisdi.riotr ofthc oDbudsn'n comDisior or of rtry orher inbDr
pnrpqe of Divbion rrr2 @ide^bip mde)."

166. S€c1ion 25 (4) Codrttur,o, is not rlevanr in rhir inshnoe. The .xlsr trovided in s.
25 (3) for lhe Narion.l Goats and Dimtive Principlesto b€ hdd or deteminql is in
Elalio. io wheth€r a laN cdr be reason.b\ e.forced lo eive eilecl lo or mt dercsale
6om lhe National Coeh and Dnective Principles Itis not prcvided in s. 25 (3) thar the
Nltionll Coun cr give an opinion or msle a d*lanrlon as 1o whethd a taw oi p.wer
conltftd by a law k contrary ro . Natioml Coal. Br giving tu opinion or nating .
dal,nrior, $e lrjrl judsc hctrd ,nd Drdc a dclctDjnarion s ro s Naionel Coat ro m
extenl nol prcvi'led for unlier s. 25 ( I ) Co,x/tr,.io, we ffi satisfied rhar $e rir I j ud ge
eftd in nrkjng the daladofr oidq lhat he did.

16? Cilen our fin'lings on lhe gDunds ofca$ apFal considered dbove, it is not
necessary to consider lhe othei gmbds lo d€temi.e lhe cross appeal The cross appeal

163.  s 1o lhe apFeal. in allosina lhc cross appeal, E€ hsve found rhst lhe lial judsr
crred in decl{ilg dEt lhe app€lhnts had established ous* of acrion in Fdvare ud
public nuisane ud eftd in decldins rhar rhc opemtion of lhe DSl P will be codrary to

169. The l.i.l judge reiued to Sranl rbc pcmnenl injunclion soughl by lhe appellans
eren thouch he had held thlt caues oflcLion in prilale and public nukmce had been
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eiablhhed. Cmuds a) to e) dd h) of ihe apFai aie bascd lpon rhe rriat j udse finding
thal causes of elion in nuisance had becn Btablished. as wc hrve louad lhal the tirl
iudeee@d in so finding, $e b&s lor rhese grou.ds ofapp€rl@ no tongeravailablc.

| 70. As ro groLDd 0. lhd tnc ftial judee errert in retsins, -.. . b mlkc lhe pcmanent
injuncliononth€g.oudsofutreAon.bledelay',,fmnourreadintofthctrilljudget
d{kion, he did not Efus an injuncrion on such grounds. The ksue of delay s6 one of
lhe grounds foi dfuslnglo Emr an injunctioh and noi lhe grcund. As io $ernarjudscr
cons ideralion ot de issuc o t delayj lhe tine of ths conn encche nl o I rhe proeed ings is
nol in dhpuie tud is clemly a pimry ioior Mdmins con.iderarion. we m iol
salisfien that thc rill judge erred in hc coNidddion df rhis iss
I 7l . As lo glomrl d, .Cain lhe issue rhe subjeor ofthis sround, lhar "... th€ Firn
Respordcni mad€ rhen Gic) iNcndenis and plds on rhe Edonable r$umprion lhar
rher€ {auld berc objsriont the DSTP in$c ldh ol ntrismce lnisatlon,....., wls not
lhe, bul a grcund for Ffuin8 io s.ant ah injun.tion. As rhe lriat judge found lhat
st lut ry apprcval had bcm obtained, a considerxrion o r rhe tirsr Fspo nd enf s 6s! rytionM apFopriare afld we ,lo nor consider th.r the lri,t judge ercd in his @nside€rion ot

172. Ar ro gfoud i), it d@s n.t jdenriry tuy erof ofla*. d.nixed facl tud law Md in
our view h cleany wilhouldgit.

I ?3. As 1o crouds j) lo p) they de all .oncerned \rith whelher the rial judee gave too
muh wight 10 $me fadoE or not enouch eighr to others. This courr sitl nd tighdy
interfeF in di*rcriomry judgn€.ts oflhe Natio@l Coud av:l wilt d. s .nty in tisil€d
circMrlmces. Fnrfiis coun to iniefeE in adiscEriontryjudgfrenr oflheNationat
court ir nusl be shoM thar th€ trial judec exerciscd his dk.rclion upo. a wrons
principle, or atlo$ed exihneous or ifeleunl nafleB lo suidc or atrect him, or hs
maslrken the fsls o. faiLed to tcke inlo mcMr $he Elsdn cobi,lerali.n. o. lhat rbc
deoision is plaiily unjLst: cdwrrhetu ef Pap,a Nev Auihed r litkef I19771 PNGLR
n36iZe,6 c Ir?.$ar. [|980] PNCLR 2r9i,?,, r ,sz,lt9301pNaLR 3Oj: Rtuu
Nico tlcc PNa Ltd I Tosie Q'l0) sc I 075 (per saw.ng J).

174. As lo delay in resp<t of a prcjecr lhat is lhe siz oflhe Famu Nickel Mine poi{1.
hlr iruould l.d\e a rur pl.er e ler trFon I 

'c 
tro, tr, dlcnd n ordrroroh c., iIou

!ie* is cled and lhal it k no1 ode.t as the appellanls ohtend, lhar il wrs nol op€n b $e
lrial judge 1o make such r findiq on rhc evidencc. We & salisncd thlr the rjal j udge
ss editled ro make $e nnding rhar intestor condence in this courv $ould be

'd\eFelJ 
ane.Fd ild nermane r Intnr on rd. i..dcd d \u.h d la".i+. 

" '.0..ror.pojed or this siz. ln the circmslances !e are nor sarkfied |har L\e tiiar judse eleNised
his discFrion uIEn r wrong lrinciple or allowed cilBnous or nreleEnl ndes lo guide
or alTecl him or thlt hc nisrlkenly coNideFd facls or lailed lo 1.I
relevdr ensiderarion or ihxr the dc.isioD not ro sdnr lbe iniunction wcs ptrinly unjun.
Further, we @ nol satislied 1hai d€ ttur jrds. e.ed b Cirin! r@ mnDh Eishl r, sme
lbclos or nol enoush Nighl ro ofies.



175. As to eroud O, tnk ground h basc,l upon rhe dat j udsc findihg thal Nalioel corl
No. .l m ad w.uld be bEa.hed. We bale alEldy derermined thal rhe till JndSe dred
jn rhis fteard ald $ tG hasis for this ssund .f apFent is nrn Nnhble

176 As to gomds t and s), tla|hc lrial ludge eftd in finding lhal rhe respondenB had
.cled in good t nh and took inro accaunl irclersl snsid*alis wnen Ef$ilB ro sul
an injunclion, w€ are ool satisfied rhal the rial j udgc did so er s .onlended. The rfill
judge B enritled 10 nale de lindings lhar he did

177. Civcn lhe above, the appell should bednniscd.

173.

lhe appeal is di sn iss€d and lhc crcss appral is allo{ed.

dle declaatory ordei inade in rhe National Coun tnar the cros resp.ndcns hde
estlbl^hed a causc ofaclion in pdlale nuisahce i. Espccl ofde opemton otlbe
deep sea railingsplaceftenl slsrcm (DTSP) is qushed.

the ddlararory order m.de in lhe Nali.ml Coun $ar lhe c@ss rspondenls have
eeabljshed a cause oflciion in public nuisance in rcspel otlhe op€ration ofrle

o

the ddlmtory order nade in the
uiLl besnlr l LNaioMlcMl
the ab,rr?rror h qushed.

e) the cms re$ondeft stBll Dcy 
gemssalDella s.cr ofrhe nlleAl and mss

appealand in rhe National Coun

Narional Court lhat the op€rarion ol rhe DSTP
No 4 t\hlhal R$owes and Envnonnen, ol

La\ox k, the Appelaak/Crors R'por.leats
Lawr! Jar the First Restohderl/Ctxs lppellart
Lt6/' ta, th \,., adou lrrJ P? t uatl,1t. | ,t. ltp,.ltJ-^


